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INTRODUCTION

Donald Barkly Molteno was a distinguished South African with a
long record of service to his fellow countrymen, a superb debater,
an indefatigable fighter for civil liberties, and an implacable
opponent of racial injustice.

He was the descendant of a family with deep roots in South
Africa and a long tradition of political involvement and public
service. His grandfather, Sir John Charles Molteno, was the first
Prime Minister of the Cape Colony under responsible government
and held office from 1872 until 1878. An uncle, Sir James Tenant
Molteno, became Speaker of the last Cape House and, thanks to
the advocacy of John X. Merriman, was elected the first Speaker
of the Union House of Assembly, a position he held from 1910 to
1918. Donald's father, William Wallace Dickson Molteno, was a
successful sheep farmer at Nelspoort, near Beaufort West. De-
scribed as "one of the most progressive farmers in the land", he
died on 21 November 1931.

Donald Molteno was born on 13 February 1908. In January 1918
he entered Diocesan College where he was to remain until 1926
when he successfully completed the Oxford and Cambridge
Entrance Examination and the Schools Certificate Examination.
Accompanied by his cousin, Mr Stewart Murray, Molteno left for
England to study law at Pembroke College, Cambridge Univer-
sity. On 24 June 1930 he graduated with honours in Law (Law
Tripos), later being awarded the MA degree. On 27 November
1930, having passed the Bar Examinations of the Council of Legal
Education of the Inns of Court, he was called to the English Bar at
the Inner Temple. Having thereafter read for a year in Common
Law Chambers in the Temple, and having returned to South
Africa and passed the Examination in Statute Law of the Joint
Committee for Professional Examinations (he was exempted from
Roman-Dutch Law as the Cambridge Law Tripos included it), he
was, on 28 April, 1932, admitted as an Advocate of the Supreme
Court of South Africa by the Cape Provincial Division. There-
after, he practised at the Cape Bar from 1932 until the beginning
of 1964 when he was appointed Senior Lecturer at the Department
of Roman-Dutch Law at the University of Cape Town. In 1967 he
was appointed as the first incumbent of the Chair of Public Law at
Cape Town and, at the time of his death in 1972, was Dean of the
Faculty of Law.

Throughout his career in the related fields of law and politics
Donald Molteno was a living embodiment of those values that
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comprise the Cape liberal tradition. First and foremost, it was a
tradition that stood for limited government, or government under
the rule of law. Secondly, it was non-racial in its approach, assert-
ing that all persons of whatever race or colour were entitled to
equality before the law and subject to qualifications which were
not racially defined, were eligible for the franchise at the parlia-
mentary and municipal levels. The Cape liberal tradition, which
was one component of the compromise of Union in 1910, was
under heavy attack by the time Molteno entered politics. Molteno,
then a young advocate, came to the defence of the traditions in
which he had been reared and became a strong critic of the new
doctrine of segregation, which was being formulated in the late
1920's and early 1930's.1

In 1936 the Prime Minister, General J. B. M. Hertzog, introduced
legislation which he presented as the solution to the "Native
problem". At the core of this segregationist programme was the
intention to abolish the common roll franchise rights which Cape
African males had enjoyed, subject to certain property and in-
come qualifications, since 1835. Despite the vigorous opposition of
many distinguished liberals, the legislation was passed by a huge
majority. In place of common roll representation Cape Africans
were to receive the right to elect three white representatives to the
House of Assembly. Donald Molteno decided to stand in the first
of these elections to be held in June 1937 for the "Cape Western
Electoral Circle". Molteno was victorious in the election and thus
began a Parliamentary career which lasted from June 1937 to
November 1948, whereupon he decided to leave Parliamentary
politics and concentrate upon building up a legal practise at the
Cape Bar.

Molteno's Parliamentary career was marked by his incisive
intellectual debating ability and speech-making. Consistently
propagating a liberal viewpoint, he was deeply dedicated to the
rule of law and the freedom of the individual against State en-
croachment. But, perhaps, his most valuable work lay outside the
House. Long queues of desperate and indigent Africans waited
daily in the passages of his chambers at 4 Wale Street, seeking his
advice and assistance. It was his sense of dedication to his con-
stituents, his struggle to find some sort of solution to their every-
day problems, that undermined his practice.

Molteno joined the Liberal Party soon after its inception in 1953
and became a national vice chairman of the party before resign-
ing in 1957. He later became a prominent member of the Progress-
ive Party and headed the party's constitutional commission
which was named after him.
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Among the positions which Molteno held were president of the
South African Institute of Race Relations, president of the Cape
Flats Distress Association (CAFDA), speaker (president) of the
Cape Town Debating Society, a member of the Council of the
University of Cape Town, patron or adviser to the Legal Aid
Bureau, the Institute of Citizenship, the Black Sash, the Civil
Rights League and Spro-cas. To these and other organisations
and individuals he gave his time and service, faithfully and gene-
rously, until the very end of his life.

"The Career of Donald B. Molteno" is based on a thesis submit-
ted in fulfilment of the requirements for the MA degree in History
at the University of Cape Town and subsequently revised for this
publication.

3



á



CHAPTER 1

THE DEVELOPMENT OF NATIVE POLICY TO 1936

t is important, in attemptingto evaluate the role of Donald
Molteno as Native Representativeand his attitude towards

Native Policy,to understandsomethingofthebroaddevelopment
of that policy in the post-Unionperiod.

Professor Hoernlé commencedthe first of his Phelps-Stokes
Lecturesdeliveredto the Universityof CapeTownin May, 1939,
withthe proposition:"Thefundamentalfact in the SouthAfrican
scene is the dominationof whiteoverblacks. . . Tomaintainthis
dominationis the deepestaimofSouthAfricanPolicy." Itwould
certainlybe true to say that, with respectto Native Policy after
Union, the political cultureserved to demarcatea tacit under-
standing among white politicalpartiesto continueand promote
the maintenance of white supremacy.In a country where the
electoratewas becomingincreasinglywhite,2 political appeal to
the peoplewas directedon the basis of how theirracial interests
couldbebest servedin a polarisedsociety.Withsucholigarchical
rule,the political system was characterised,as ColinLeys was to
arguein the case of SouthernRhodesia,by "abuilt-intendencyto
illiberalism",whichmeantthatthedynamismofthesystemmilit-
ated against the securingof rights to outgroups.

"Capeliberalism,"accordingto W.F. Nkomo,"succumbedto
the principlesofterritorialseparationandracialinequalitychar-
acteristic of the other governments which precededUnion."3
Africans were not representedat the National Conventionnor
werethey to have any directrepresentationin any ofthe success-
ive parliamentsof the country.Nevertheless,a compromisehad
been reached among the provinces at Union, which enabled
blacks,includingAfricanswhohadthe votein theCape,toretain
that right,which was entrenchedin the SouthAfricanAct andit
couldbe changedonly by a two-thirdsmajorityofboththe House
of Assembly and the Senate sitting together.

It mightbesaid that the Bothagovernmentadoptedthe "segre-
gation" policy in a somewhat "back-handed"way. Though
"segregation"was tied to that governmentas its sloganised pol-
icy vis-a-visAfricans,it was ideologicallynebulousand,in pract-
ical terms, somewhat laissez-faire; thus the 1913 Natives Land
Act was stated to be an interim measure designed to cope, on
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something of an ad hoc basis, with the pressing problem of land
alienation.

Officially, therefore, this legislation, the pillar of Botha's segre-
gatory policy, was "motivated to protect Africans from losing
more territory in the Reserves." In fact, it created the basis for the
Homeland policy of years later for, while all existing Reserves,
Mission Reserves (a Natal phenomenon), tribal locations and
some farms and land, held individually or corporatively, were
scheduled — that is it could not be alienated to any non-African —
no African was to be allowed to buy land outside these areas
except with the permission of the Governor-General. According to
Macmillan, the amount of land reserved for Africans by the 1913
Act amounted to one-fifth of the land, upon which Africans had
lived three generations before.'

It is, perhaps, significant that the Beaumont Commission
(1915) which grappled with the problem of land, found it imposs-
ible to devise a division of land, adequate for separate possession
by black and white, mainly because of the unwillingness of white
farmers to cede part of their land to the African population. Never-
theless, it became apparent that more land was essential. Thus, as
provided for by a clause in the 1913 Act, the Governor-General at
fairly regular intervals in the years 1913 to 1936, sanctioned the
buying of more land to Africans (land lying adjacent to land
already scheduled).

It should be noted, however, that the 1913 Land Act was not
ostensibly concerned with the rights of the Urban African either
with respect to his right to become unfranchised (in the Cape) or
with the freehold land qualifications for the franchise. The first
document produced on the urban African was the 1922 Transvaal
Government Commission (the Stallard Commission) which,
though it dealt in the main with local-central government rela-
tions, nevertheless had a short but important commentary on the
administration of Africans in the cities. Most of the Stallard Com-
mission's recommendations were embodied in the Natives (Urban
Areas) Act of 1923.5 This Act has served as the base for all subse-
quent legislation regarding urban Africans, being amended on
average every three years and was the precursor to the Bantu
(Urban Areas) Consolidation Act, 1945 (Act 25 of 1945) which will
be dealt with subsequently.

What the 1923 Natives (Urban Areas) Act did was to give legis-
lative expression to the belief that all Africans in the towns were
"temporary sojourners" with a home in the country. The conse-
quence of this was that this view served as a pretext for witholding
from Africans political and civic rights in "white" areas.' In the
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mining industry, African wages were calculated according to the
needs of a single man. It was claimed that the African had rural
land and pasturage and his wages in industry were purely a
supplement to a rural income. This belief affected the whole struct-
ure of African wages and it was the sterotype of the African as an
unskilled worker who desired a migrant work-pattern that served
to rationalize limits placed on African progress in industry. Then,
too, rural Africans were excluded from old-age pensions until 1944
"mainly on the assumption that Native custom makes provision
for maintaining dependant persons."' Urban Africans were ex-
cluded in consequence, regardless of their needs, owing to the
"difficulty of applying any statutory distinction between them
and other Natives."8

Finally, it should be pointed out that the assumption that towns
were "white" and Africans "temporary" meant the acceptance of
the principle that Africans had no right or claim to the municipal
franchise. This is important, for as the Cape franchise had shown,
the presence of black voters on the rolls had served as a restrain-
ing factor on white politicians and had forced a certain amount of
receptivity and tolerance among them. Without this protection,
the position of the African in the cities could only become more
precarious. Indicative of this was the reluctance of local author-
ities to finance "temporary" housing, with the result that the
housing shortage became extremely acute in the 1930s and 1940s.

It is relevant, at this stage, to mention the Native Administra-
tion Act of 1927, which attempted to unify the administration of
Native Affairs in the four provinces and also delegated consider-
able powers in the sphere of Native affairs to the Executive.

This Act, and the 1932 Native Service Contract Act, also repre-
sented attempts to enforce more vigorously the provisions of the
Urban Areas Act of 1932, more particularly to halt the influx into
the towns.

In 1936, a few years after the attainment of the Fusion Govern-
ment, General Hertzog was able to promulgate his "solution" to
the "Native Problem". Although it was not officially stated at the
time, the Native Land and Trust Act (Act no. 18 of 1936) was in
essence a quid pro quo for the removal of Cape Africans from the
common roll. 7,5 million morgen was released from the provisions
of the 1913 Land Act, to be bought up by the South African Native
Trust for further occupation by Africans. To some extent the Trust
was in fact presented with a fait accompli in that the areas desig-
nated were already populated by Africans. 13,7% of the country
was, ultimately, therefore to be included in the Black Homelands
or Reserves. If anything, the Native Land and Trust confirms the
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belief of inter alia Julius Lewin, Leo Marquard and Monica
Wilson that the historical function of the Reserves was, basically,
to provide a pretext for the withholding of political rights from
Africans in other areas of the country.

By the Representation of Natives Act (Act no. 12 of 1936),"
Africans were removed from the common roll in the Cape and
given communal representation in the form of three white mem-
bers in the Assembly (to be elected by Cape Africans) and four
white Senators (to be elected indirectly by all Africans in the
country) and two white Provincial Councillors. In the House of
Assembly and the Provincial Council, the representatives of the
Africans were to be elected by individual vote cast in a secret
ballot. The voters were to be those Africans with the qualifications
which had pre-existed for all blacks in the Cape Province, and,
before 1930, for all voters who could read and write and either
occupied a house of the value of £75 or had earned £50 in wages in
the year.

For the Senate, the process of election was much more complic-
ated. The four Senators were to represent the Transkeian Terri-
tories, the rest of the Cape, Natal and the combined area of the
Transvaal and the Free State respectively. In the case of the
Transkeian Territories, General Council elected a Senator, while
in the case of the other three areas, the following voting units were
recognised:

In the Native Reserves, Local Councils where they existed,
Native Reserve Boards of Management, Chiefs and Head-
men;
in the urban areas, the Native Advisory Boards;
for Africans in rural areas outside the Native Reserves, speci-
ally constituted electoral committees.

T. C. Robertson has noted that, when General Hertzog introduc-
ed the second reading of the Representation of Natives Act at the
famous Joint Session, he was "brutally candid" about the real
object of his Bill.

"It was an act of political self-preservation on the part of the
European. And according to General Hertzog, 'self-
preservation' was one of the highest Christian virtues, for his
system of ethics (believed) that Christianity could not exist
without this jungle instinct. Justified, therefore, by this
'highest Christian virtue' . .. the Natives would be given
some representation (enough to keep them quiet) in such a
way that they would never be able to dominate European
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politics as a result of their superior numbers. All the emphas-
is was on the NEVER."")

What was General Smuts' attitude to Native Representation?
During the second reading of the Act, he expressed views differing
somewhat from those of his Prime Minister. Smuts argued that
the Cape vote was going to be taken away in any case and it was
therefore, better to have something in its place than nothing at all.

"To him, representation in the Senate and the House of
Assembly was merely something which was dismissed as
better than nothing at all. To him, the reform of the greatest
importance was the formation of the Natives Representat-
ives Council. It would advise Parliament on Native Affairs
and he hoped that ultimately this body would develop into
achieving full legislative authority in Native affairs."

Finally, what was the attitude of Parliament in 1936, the year
preceding the start of Molteno's parliamentary career as a Native
Representative, to Native Affairs?

According to Dian Joubert:

"All participants in the debate were in favour of segregation,
and with few exceptions were more or less satisfied with the
area of the ground to be purchased — more than 7 000 morgen
— although some wondered whether too much was being
given too quickly in the wrong places (another man's consti-
tuency always seemed better.)" (Translation from
Afrikaans)

As to the political future of the African, the Prime Minister and
"father" of segregation bills, General Hertzog, stated:

"We say to the Native: 'This is part of the area which we have
alloted to you Natives. You may live there as you wish and
there can be as many there as there will be. If possible, we
want to see you managing your own affairs, possibly under a
form of self-rule.' My honourable friends will know in what
sense I use the word: the white must always maintain domi-
nation in South Africa." (Translation from Afrikaans.)
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CHAPTER 2

THE AIMS OF NATIVE REPRESENTATION

W hile Karis has indicated that African reaction to the attack on
" their franchise on the common roll was "unequivocal in its
opposition and Union-wide in its expression",1 the very opposite
was true on the white side. Fusion was, after all, "a period of
prosperity and English-Afrikaner goodwill, when the public
opinion would not have been greatly stirred by the 'Native vote'.
The fact that only 11 MPs voted against the legislation was in
itself a measure of its popularity. "2 Nevertheless, having said this,
there were a number of prominent liberals and associate groups
who hastened to protest. As a speaker of the Cape Town Debating
Society, Hon. Secretary of the Cape Joint Council of Europeans
and Bantu, and Western Cape Regional Representative of the
Institute of Race Relations, Molteno, in the company of other
distinguished liberals, including Sir James Rose-Innes, J. D.
Rheinallt Jones, Sir Clarkson Tredgold and Advocate H. W.
Ramsbottom, fought vigorously but in vain for the Cape fran-
chise.

Having been presented with a fait accompli, the problem now
confronting liberals was whether to "play the system", making
themselves available as candidates for election as representatives
of Africans in the House of Assembly and the Senate respectively,
and thereby becoming part of the white-dominated Parliament,
the stronghold of a white oligarchy whose chief preoccupation
was the making of laws designed to maintain white supremacy.
Bearing in mind that the abolition of the Cape African franchise
and the institution of a system of communal representation had
come as a great shock to African opinion, it could have been
expected that politically aware Africans would view with pro-
found suspicion not only Parliament, the bastion of an exclusive
oligarchy from whose privileges they were debarred, but also all
white political parties.

This dilemma was solved, somewhat, by the belief among
African leaders and white liberals alike that, despite the setbacks
of previous years, the new machinery, designed to support segre-
gation, could be mobilised to propagate their view of the altern-
ative and the right road for South Africa. Communal representa-
tion was not without advantages. It could mean that the
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representatives of Africans had no longer to represent both whites
and Africans and thus to consider a variety of divergent and often
conflicting interests within one constituency. In other words, they
could devote themselves to the promotion of the interests of a
single group.3

Professor Z. K. Mathews could point out that the principle of
Native Representation in South African national affairs had at
last been given statutory recognition. It had given the African
population an official platform and could make it possible for a
small band of representatives answerable directly to the African
people to put the facts of the "Native problem" before the white
public in a way in which they had never been put before. The
Native Representatives in the Assembly and in the Senate might
be able to show by their general interest in all national questions
that, although the interests of whites and Africans were not ident-
ical in every respect, they were certainly complementary and that
the welfare of one section of the population could not be safeguard-
ed by measures detrimental to the welfare of another. Finally,
communal representation could give the African population a
keener interest in their political status in the country and thereby
contribute towards the development of a national consciousness
among them.4

Then, too, according to Mrs Ballinger, liberals and African
leaders were spurred on by two hopes: firstly, that the two white
groups might indeed be able to come together to create one commu-
nity able to face its developing racial problems in a truly national
rather than a sectional spirit; and, secondly (and contingently), a
sane policy of black-white relations that would commend itself on
both sides of the colour line might yet be reached.5

Mindful, then, of these favourable possibilities of change and of
Molteno's distinguished record of service, the All African Conven-
tion, the People's Organizations, the ANC Convention and the
Cape African Voters' Convention approached him to submit him-
self for election as Native Representative for the Cape Western
Circle in the House of Assembly. Although he had not planned a
career in politics and, on account of his precarious financial posi-
tion, was hesitant to fight an election, he nevertheless agreed to
enter public life because, as he was to state: "I regard the present
Native and racial policy of the country as disastrous to its future. I
entered politics as a Native Representative because I thought . . .
that that (was) the most effective capacity in which to challenge
the policy."6

In a keenly contested triangular election Molteno narrowly de-
feated his rival candidates, James Thompson, a former trade
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unionist and a strong United Party supporter, and Morris Mauer-
berger, a well-known industrialist. The Cape Western Electoral
Circle was a large one, taking in a huge tract of country from Cape
Town in the south to Mafeking in the north, the major concentra-
tions of voters being in the Peninsula (with over 2 000 voters) and
Kimberley (with 400). The election fight was complicated by the
fact that, although Molteno was the official nominee of the Voters'
Convention, the All-African Convention and the Executive of the
Western Province Branch of the African National Congress, a
number of members of each of these organisations disagreed with
their executives' decision, and transferred their support to Thomp-
son and Mauerberger, neither of whom had the official support of
any major organisation. In the event the result of the poll was:

Donald Molteno
Morris Mauerberger
James Thompson

Majority

Spoilt papers

1

103'

124
948
452
176

In a brief speech after the returning officer, Mr H. Sloan, had
announced the result, Molteno said:

"I wish to thank not only those assembled here but all the
African electors for doing me the signal honour of electing
me to plead your cause and the cause of the whole of the
African peoples of the Union in the highest tribunal of this
country .. . . I take no credit for myself for being elected. I shall
do my best to uphold the tradition of the old Cape people
which some of my family did so much to fight for."8

It is, perhaps, relevant at this stage to look at Molteno's election
manifesto for an indication of what he thought he should strive
for as a Native Representative. After reminding his electorate
that he bore a name "associated with a policy of liberalism and
justice towards the African people" and warning them to ". . . pay
no heed to those false Africans who today are attempting to de-
stroy African Unity by opposing the decisions of the Conven-
tion"9 (presumably those who had hived off from the All-African
Convention and were supporting the candidature of Morris
Mauerberger and James Thompson), Molteno stated that in
matters of immediate policy, he was chiefly concerned with en-
deavouring to obtain the following:

"1. Adequate provision for African Education, financed out
of general revenue on a per capita basis.
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Extension and development of the Reserves so that Afric-
ans settled upon the land may be enabled to earn an adequate
livelihood and not be forced by want to leave their homes and
accept employment on unjust terms.

By the above means and by the application to Africans of
legislative protection, the security to those in employment of
a living wage.

The remodelling of the existing system of taxation so as
to ensure that those Africans only shall be taxed who are able
to pay. This involves the substitution of a graduated income
tax for the present poll tax and abolition of customs duties
upon the necessities of life of the poor.""

It shall be seen at a later stage to what extent Molteno (in
cooperation with the other Native Representatives) was able to
contribute to the improvement of conditions for his people. But
what is noticeable about Molteno's manifesto is that it is concern-
ed in toto with socio-economic amelioration. There is no mention,
for example, of a call for the restoration of the status quo ante, that
is, the re-establishment of the Cape Native franchise on the com-
mon rolls or for Mrs Ballinger's ". . . ideal of eventual equal citizen-
ship for European and Non-European in South Africa, based on
the abolition of all colour bar legislation", or for "the extension of
the existing political rights in the Cape Province to the other
provinces of the Union. "1 1 This is in line with his views as to their
basic task as representatives of a stricken and down-trodden
people.

"Surely, if historical experience is to be any guide to political
endeavour, it is to use all the influence we can exert to assist
them to procure at least that minimum basis for advance by
their own efforts that was . . . the sine qua non of such ad-
vance by other depressed peoples of the world. Ultimate
objective such as democracy or socialism are will o' the wisps
until the basic social and material conditions for an
advance towards them have been achieved. Whether they are
desirable or not is quite academic until the essential basis for
a choice has been laid. Such conceptions therefore, need not,
at this stage, divide sincere protagonists of Bantu pro-
gress.,,i2

Molteno then proceeded to elaborate on this proposition:

"We represent an exploited and poverty stricken people
whom the maintenance of the status quo does not and cannot
satisfy in the most elementary respects. Moreover, their posi-
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tion is, in many respects, unique in the modern world. In
other countries, the objects of the great popular movements
of the last century and a half (were) originally the attainment
of political liberty by the masses; of more recent years the
extension of the democratic principle to the social and econo-
mic fields.

"The problem of our people is peculiar, because they do not
even possess the fundamental economic and social basis
which formed the foundation of European, American and
even Asiatic progress . . . The measure of progress that the
workers and peasants of other continents have attained had,
as its starting off point, the existence of more or less coherent
and integrated communities, with some kind of established
material 'base of operations'.

"The position of the South African Bantu is entirely differ-
ent. In a very real and literal sense the Biblical description
applies to them as a 'people scattered and peeled, a people
meted out and trodden underfoot'.

". . . The social objective, therefore, at which we should
aim, is the erection of the foundations upon which alone any
political, social or economic advance can be founded.

"It should be emphasised that the objective forces that
make for economic progress are on the side of those who fight
for such a basis. The class structure outlined above as char-
acteristic of modern societies is merely the social expression
of the economic organization of such societies, as dictated by
the consequences of the application of modern technical
methods to economic problems. The process is one of evolu-
tion which vested interests everywhere on earth have at-
tempted to build up. The only irretrievable disaster that can
overcome a society is if the vested interests of class or race
prove too strong for the forces making for progress. The
latter, in their turn, draw their strength from the scientific
and technical means that society has evolved for making
material progress possible.

"Our objective should therefore be to assist, at every point,
the forces making for the evolution of the Bantu people into a
modern community — a community in which the peasantry
are securely entrenched upon land of area and productivity
sufficient to enable them to be economically self-sufficient, in
which the working class have security in their urban resid-
ence and industrial opportunities and in which the agri-
cultural labourers have sufficient alternative prospects open
to them, in industrial employment, to enable them to resist
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exploitation by European landowners. "3

Having formulated, then, the nature of the objective which the
Native Representatives should strive for and stating his belief
that any step towards it was inconsistent with contemporary
Native policy, Molteno turned to the question of method. To him,
there was but one line of action — decisive and public challenge to
contemporary policy in all its manifestations. The alternative
was to accept that policy and to endeavour to secure amelioration
of human conditions within its scope. Such endeavour would have
been rendered most effective through cooperation with the
Government and the United Party, since it proceeded on the basis
of acceptance of United Party policy. But it was also entirely
inconsistent with any serious intention to work for the attainment
of the social objective outlined above.

"The former method, however, involves honest recognition
of the fact that neither at present, nor for many years to
come, will the policy it is intended to further, secure endorse-
ment by the majority of the European electorate. Its main
implications are therefore the necessity (1) of carrying on
persistent and fearless propaganda of a critical nature, with
the purpose of ultimately convincing European public opi-
nion of the necessity of radically altering the whole policy of
colour discrimination, and (2) of assisting by all practical
means the organization of the Native people on the tradition-
ally familiar lines of trade unions, cooperative societies and
political leagues, such as the African National Congress. It
may be objected that such method sets itself a hopeless and
impractical task. I hope I shall be acquitted both of bathos
and emotionalism if I suggest that such objection inspires
speculation as to what would have been the course of the last
2 000 years of World History had the seeming impracticab-
ility of converting public opinion appealed decisively to a
certain obscure handful of Galilean fishermen whose leader
had suffered a felon's death and whose opinion was out-
lawed.

"The fear that propaganda and criticism gives the im-
pression of factious intransigance is not one that influences
me. As far as 'segregation' cum colour-bar policy is concern-
ed, I am intransigant because I believe it to be fatal to the
future well-being of all races in South Africa. The fear of
antagonising certain 'liberal' elements or powerful indivi-
duals within the United Party is one I have never under-
stood. The decisive question concerns the historical effects of
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a policy, not the motives or intentions of individuals. More-



over, such individuals are, in the nature of our political sys-



tem, dependent on European public opinion as it is, while we
are not so dependent and our main aim should be to change
it.,,t4

It was with such intent that Molteno entered Parliament in
1937, at the age of 29.
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CHAPTER 3

DEMOCRACY AND SEGREGATION

one of the successful candidates in the first election under the
Representation of Natives Act had any previous Parliament-

ary experience. From the outset, therefore, they had to understand
Parliamentary procedure and practice, and establish an effective
and cooperative relationship with one another. It should be
remembered that the Native Representatives were not in the posi-
tion of ordinary Parliamentarians. If they were, in truth, to repre-
sent their constituents, they had to stand for a conception of South
African society entirely different from that conceived of by all
existing political parties. Molteno believed that the very fact that
the other 150 members regarded the segregation policy as the
agreed, justifiable and unchangeable policy of the country, made
it all the more imperative that their differences should be ironed
out.

He wrote: "Although I never expected the task of representing
the Native People to be easy, and although I am indifferent to
attacks by my avowed opponents, I cannot carry the additional
burden of working in cooperation with any whom I feel I have no
confidence in my outlook and methods on account of a divergence
of opinion on absolute fundamentals. " From the beginning,
therefore, the Native Representatives in the Senate and the House
of Assembly (Mrs Ballinger and Mr Gordon Hemming represent-
ing the Cape Eastern Circle and the Transkeian Circle respective-
ly had been elected with Molteno) strove to work together and
succeeded sufficiently effectively, certainly for the first ten years
during which the representation changed little, to give a consider-
able impression at least of teamwork. Despite their strongly indi-
vidualistic natures and outlooks, they did their best to resolve
their differences of opinion behind the scenes and on no occasion
could they be found voting on opposite sides.'

At the time of his election, Molteno was the youngest Member of
the Union House of Assembly, a position he held unti11943. Being
in such a position might have meant being looked upon as some-
thing of an upstart by the elder and more established members on
both Government and Opposition sides. Molteno, however,
performed with tact and distinction. A critical observer, "Lobby-
ist", could thus write:
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"Donald Molteno is definitely not an agitator. His views are
very often strong .. . but he uses only the House of Assembly
to expound his theories and express his opinions —a very
proper and right course to adopt. In debate, Mr Molteno is
both courteous and reasonable. He does not indulge in per-
sonal slander .. . . In presenting a case on behalf of his Native
constituents, Donald Molteno does so with both skill and
force."3

In appearance, Arthur Barlow commented, Molteno "looks
older because his face is lined and he wears a brooding air .. .. Mr
Molteno is a shy man and his reticence outside the House is often
mistaken for aloofness."4Molteno was an incisive debater rather
than an eloquent speaker. The content of his speeches was
"devastatingly logical", always backed by fact, while never rely-
ing on emotive devices. Possessing, in Alan Paton's words, "one of
the finest intellects that I ever encountered,"5Moltenoeffectively
and consistently proved the grace and competence of his debating
power.

Any description of Molteno's Parliamentary career and more
especially, his opposition to the prevailing Native policy, must
take into account what the concepts of "liberalism" and "demo-
cracy" meant to him and why, in his opinion, they were not
reconcilable with the "segregation" policy, as practised in South
Africa.

To Molteno,liberalism conceded the right of free development to
each individual irrespective of birth or social status. It recognized
human differences based on function and merit, but opposed art-
ificial differentiation based on social or racial origin. It sought to
promote liberty and equality of opportunity for all and opposed
the frustration of individuals or classes in the interests of the
domination of a privileged class or caste.6

Molteno, further, believed that liberalism was, par excellence a
civilised creed, being concerned with the terms upon which men
could live together in a civilised society. How did this relate to
South Africa? "In South Africa," wrote Molteno, "liberalism is
faced with the additional difficulty that the majority of the popu-
lation have still to be integrated into civilised society. The Euro-
peans are conditioned to a civilised society. The Europeans are
conditioned to a civilised way of life. So are the majority of colour-
ed people and a minority of Africans. The Indian position is
complicated by the fact that the conditioning of considerable
numbers of Indians is still to a form of civilization other than the
Western. In this situation, the approach of the average white
South African is to identify the white skin with adherence to the
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standards and way of life of Western Civilization, to assume that
men of colour cannot assimilate themselves to these standards
and to limit full citizenship to Europeans as a privileged caste.
The liberal, on the other hand, in default of scientific or historical
sanction for these assumptionist beliefs, is enjoined by his creed to
regard adherence to civilised standards, irrespective of race or
colour, as the test of citizenship. "7

Molteno's view was that it was to create a society that laid down
by law the criteria for full citizenship to all who could conform to
them, irrespective of race or colour. The standards could in pract-
ice be laid down. The attainment of a certain degree of education,
the occupation of a house of a certain type or value, a certain level
of earning capacity, were all possible criteria. It had to be the
liberal aim to assist as many as possible of South Africa's popula-
tion to conform to those standards.9 Critics could argue that this
view ignored the ethno-nationalism prevalent in South African
society, but, in fact, Molteno claimed that liberalism recognised
the rights not only of the individuals but of groups and nations to
freedom and development. Accordingly, political and social real-
ities were such that adequate safeguards had to be designed to
secure that the existence of the whites as a social group was not to
be threatened by virtue of the fact that they were numerically in
the minority.

What safeguards did Molteno have in mind? While he asserted
that the social background and the traditional techniques of the
whites would definitely assure their leadership whatever constitu-
tion and economic arrangements might ultimately be made,
nevertheless, he realised that the fear of the whites for their future
was a social reality and such safeguards as, for instance, the
weighted vote, should form an integral part of a Liberal Party
objective.9 Molteno did not develop this theme further, though it
should be borne in mind that, as stated earlier, his emphasis was
always on socio-economic development as opposed to speculation
about future political and constitutional scenarios.

A further question that should be asked is why Molteno thought
"segregation", either in theory or as practically applied in South
African society was irreconcilable with democracy. Molteno sug-
gested that as democracy implied government "by the people"
and involved as necessary concomitants (besides a Parliament
elected by a majority of the people, and the rule of law), liberty and
equality, to "set apart" a group from "the rest" of a functioning
unitary society obviously involved a limitation on or curtail-
ment of the rights and functions of the segregated group. In other
words, in a democratic society, the people were sovereign, and the
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setting apart of a group within such a group implied subjection.
Such a group could not by definition continue to participate in a
sovereignty which now resided in "the rest".'°

"Just as segregation . . . involves subjection or discrimina-
tion in relation to participation in government, the same
subjection or discrimination is implied in relation to those
other concepts included in the democratic principle —
personal liberty, equality before the law, etc. In theory there-
fore the concept of segregation directly denies and conflicts
with the democratic principle. Segregation in a political or
social context involves caste (and) caste denies the existence
of the composite entity 'the people', which is the fundamental
underlying assumption of democracy. "

It is obvious therefore, that, given Molteno's opposition to the
theoretical concept of segregation, he would have been even more
opposed to the practice of segregation in South Africa, as the
keynote of that policy was discrimination against blacks in such
fields as political rights, property rights, land tenure, residential
rights, civic and social services and occupational opportunities.

In his South African Native Policy and the Liberal Spirit,
Professor Hoernlé suggested that there were three possible altern-
atives to a racial-caste society:"

Firstly there was "integration" — the assimilation of all groups
into a single polity. Secondly, "parallelism", which would involve
the maintenance of a multi-racial society but would substitute the
co-ordination of racial groups for the domination of one such
group over the others. The essence of parallelism was separate
institutional provision for each racial group. The third alternative
was "Separation" involving the geographical division of the
multi-racial society into separate states, each independent of the
other or others. This would involve the "inmixing" at all levels of
the states' component groups. The point of his argument was that
the above-mentioned alternatives, that is "integration" and
"parallelism" and "separation", were impracticable — by which
he meant the impossibility of winning support from the dominant
white minority. Despite this conclusion however, Hoernlé went on
to suggest that liberals (and presumably democrats) should make
up their minds, when criticising segregation, as to what objective
(that is, alternative) they were aiming at. Speaking for himself,

-Hoernlé suggested that, for a number of reasons, "Total Separa-
tion" should be the liberals' choice.

At first glance, it would seem somewhat strange that liberals
should make up their minds between alternative objectives which
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Hoernlé himself had stated were impracticable of realization. But
he justified the paradox implicit in his attitude on the ground that
a declared choice of ultimate objective was important in determin-
ing the extent of co-operation possible between the liberal and
other sections of the white population who were willing to travel a
certain distance in the direction of one or other of the objectives
postulated.

As a liberal and democrat, Molteno could see no merit in a
theoretical choice between a priori impracticable objectives as
listed by Hoernlé.

"Accepting his conclusions that there are three possible
alternative objectives at which a liberal or democrat is justi-
fied by his principles in aiming, and that the attainment of
each is impracticable, the question that seems to me to arise
is not 'at what objective shall I nevertheless aim, but rather
why is the reorientation of our race relations on any demo-
cratic basis whatever at present impracticable.' Once this
latter question is answered, the democratic strategy is surely
to devote attention to the conditions determining such im-
practicability."13

For Molteno, the answer to such a question could be summed up
in two words — "race prejudice"" — the typical race attitude of the
South African European towards colour, consisting of a complex
of adverse emotional valuations and associations, including fear
and contempt. Perhaps more important was Molteno's belief that
the duty of a liberal-democrat was not to make theoretical choices
between alternative long range objectives but to work for the
achievement of practical reforms by methods that avoided, as far
as possible, the aggravation of race prejudice. In other words, he
should work for equality of rights and opportunities in relation to
matters ranking low on the European's order of discriminations.

A democrat, according to Molteno, will:

"Press for equal pay for equal work, adequate health, educa-
tional and social services for all, liberty of the individual
from unjust restrictions on his movement, residence and em-
ployment. On the higher levels of the European's rank order,
he will abstain from demanckng social inter-mixture of the
races, and will endeavour to Mlieve reforms despite such
abstention. This involves acceptance of some measure of
parallelism. Thus, while insisting on full property rights for
Africans or Indians, the democrat would do well to accept the
principle of separate housing provision for the various races,
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and some legal sanctions against residential juxtaposition of
members of different races, provided that adequate zones or
areas for residential purposes are made available for all and
Non-Europeans are not simply crowded into locations and
bazaars as is done at present. In relation to political rights,
extension of the present provision for communal Parliament-
ary representation should be striven for as well as an effect-
ive local government franchise for Non-Europeans in the
Northern Provinces. In the case of Africans, some partial
application of the partition principle in relation to those of
them that the Reserves are capable of accommodating on a
satisfactory basis might even be accepted as a condition of
progress.

"The main features of a democratic programme . .. would
be the elevation of practical achievements above doctrinaire
considerations, the fostering of inter-racial goodwill and the
avoidance of all rigidities in legislation and administration,
thus leaving the door open to adjustment in accordance with
changing conditions. The most that the democrat of our
generation can hope to achieve is to set in train a process that
may ultimately culminate in a reconciliation between demo-
cratic principles and inter-racial relationships in South
Africa. In the field of practical politics, that . . . (should be)
the meaning of the work of the African's Representatives in
Parliament."15
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CHAPTER 4

CRITIQUE OF NATIVE POLICY (I)

with his fellow Native Representatives, Molteno followed the
" agreed policy of using every issue (and they covered every field
of importance) directly involving Africans to propound democrat-
ic, as distinct from the segregationist or essentially Fascist-type
policy. He reinforced his argument where possible, with illustra-
tions of the failure of the latter policy to provide white South
Africans with the security and well-being that were its stated
obj ectives.

Being independent and free from the continual vigilance of the
caucus system, the Native Representatives endeavoured to treat
each voting issue on its merit, obviously supporting the more
liberal or the less reactionary. This stand, however, brought critic-
ism from all sides. The Nationalist Opposition accused the
"Kafferlede" (kaffir members) of merely being Government
supporters, intent on "ploughing the white man under", while
Government backbenchers, many of whom were in general agree-
ment with Malan's "Native Policy", nevertheless insisted that the
Native Representatives always voted with the Opposition! De-
spite their exposed position, the independent and forthright stand
of the Native Representatives meant that more attention was
focused on them and their opinions than their numbers or voting
value appeared to warrant. Just as important, too, was -the fact
that their African electorate gave them unswerving support in
their stand.'

The Parliamentary situation improved somewhat for the
Native Representatives with the outbreak of war. Many of the
conservative elements had hived off with Hertzog from the United
Party, leaving the more moderate or liberal elements on one side of
the House and in control of power. Then, too, as Mrs Ballinger
notes, "a war against Hitlerism and totalitarianism had perforce
to be justified to those called upon to make the sacrifices it de-
manded. The virtue of the alternative had to be established."2

What was the alternative to be? Molteno saw it as the propaga-
tion of a rival doctrine, ". .. equally or more dynamic which (was)
capable of inspiring its adherents to efforts that matched their
opponents and whose appeal and prospects of concrete achieve-
ment (were) strong."3
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"Superficially it would appear that the Government have
such an alternative. Are they not organising the Union's
contribution to a world struggle for the vindication of the
principles of democracy and personal liberty?

"Yet what enduring appeal can the conceptions of demo-
cracy and liberty make to the ruling group of a nation that, in
Lincoln's phrase, is half-slave and half-free? Either they
accept the full implications of those conceptions or they do
not. If they do, a struggle for liberty on a world scale is
only consistent with its application at home. If they do
not, they are being asked to fight for conceptions the implica-
tions of which are inimical to the racial privileges that they
enjoy and wish to maintain. In the former case the Govern-
ment's watchword is affected with a glaring contradiction; in
the latter by a fundamerftal falsehood."4

What Molteno was, therefore, suggesting was that there was no
principle other than that of democracy to which an appeal could
be made by an anti-Fascist Government. The democracy for
which South Africans were being asked to fight should be made
into a local reality by a Government declaration that in future
racial origin would be no bar to the possession of the rights of
citizenship and enjoyment of the benefits of civilization, but this
had to be preceded in the first place by the socio-economic uplift-
ment of the black peoples.

With respect to the actual conduct of the war, it should be
remembered that South African law did not permit Africans to
possess fire-arms. This long-standing measure had not been relax-
ed during the 1914-1918 war, when Africans were not armed at all.
Conditions were somewhat different, however, when war broke
out in 1939. As a result of the acute manpower shortage, a new
value accrued to every section of the population that could provide
men to support the war effort. African leaders in the ANC and the
Natives' Representative Council were not unaware of how
dependent the Government was on African labour, not only in
active service but in industries vital to the military effort, like iron
and steel works, and munition factories. Yet, when they could
have easily provoked a crisis by following a policy of non-coopera-
tion until deeply-felt grievances had been ameliorated, they pre-
ferred not to embarrass the white Government with whom they
could, to a large degree, identify.5

Nevertheless Africans deeply resented the fact that "Africans
were urged to fight abroad as they had lived at home — as men of
inferior status."6 Sent to the front armed with assegais, Africans
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were employed, as Luthuli later said, "as drivers and potato peel-
ers".7 Despite the fact that they responded eagerly to their work
and gained for themselves a high reputation for courage, effi-
ciency and loyalty on North African battlefields, even though
they faced discrimination with respect to promotion, pay rates,
pensions and compensation to soldiers' families.

Along with his fellow Native Representatives, Molteno took up
the cudgels on behalf of the African soldier. The Nationalist Oppo-
sition, of course, constantly attacked the recruitment of coloured
and African troops (even if the latter were unarmed) as a menace
to white civilization. Replying to a speech by Oswald Pirow con-
demning the use of black troops, Molteno, with telling irony,
showed the House that all European Powers in Africa had used
black troops — the most recent being the Italian Fascists in Abys-
sinia in 1935. And as for the German "Herrenvolk" — their pract-
ice of employing native troops was inscribed in history by the
exploits of Von Lettow Vorbeck and his famed Askaris.

". . . I will put a question to the members of the Opposition. Do
they, as a party, found their criticism upon the principles of
democracy or the principles of Pirowcracy?"8

In a speech in similar vein, Molteno replied to the Nationalist
charge that "employing African troops would imply that there
would be no more respect for the European in South Africa when
the Native troops returned after the war,.. by stating that he had
yet to learn that in Kenya, Somaliland the French Congo or in the
pre-German colonies, those white peoples ever lost the respect of
the black people over whom they ruled because they had trained or
armed the Native troops.

"Can it be that the employment of Native troops is objected to
by hon. members on the Opposition side of the House because
they do not trust the Native people? If that is so, it is a very
sad commentary on the rule of the present enfranchised
population of South Africa. But, as a matter of fact, I think
the true reason is the one given by the hon. member for
Boshof (Mr Serfontein) when he recognises clearly that the
exercise of the duty of citizenship logically implies the con-
cession of the rights of citizenship and hon. members on the
Opposition benches never want to give the Natives the rights
of citizenship."8

Finally, looking at it from a different angle, Molteno asked:

"Why should the Native population of this country, who live
here and earn their living here, and have been here for many
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generations, not have the right to defend their own homes in
their own country? It is . . . discouraging to find that when
their leaders and their organizations have shown an anxiety
to serve, if it is necessary in the defence of their country, hon.
members such as those over there should be opposed to any-
body who would suggest that their loyalty should be taken
advantage of."1°

Even if the Native Representatives never succeeded in persuad-
ing the Smuts Government to allow African soldiers to bear arms,
nevertheless they did succeed in their fight to increase the rates of
pay and disability pensions paid to them and their dependants.
This was in the face of strong attacks from the Opposition, who
used the somewhat specious argument that because African sol-
diers were not armed, they were not doing the same work as white
soldiers and were therefore not entitled to the same benefits as the
latter.

In January 1942 Mrs Ballinger moved an amendment to the
War Pensions Act, asking that pension rights for African soldiers
and their dependants should be legally guaranteed and that the
amount of pensions and allowances dependants would get, should
be laid down by the Act. Seconding the Amendment, Molteno
argued that no man, whatever his colour, should be worse off
for having been disabled in the service of his country. That prin-
ciple unfortunately did not apply to African soldiers.

"An African must be very poorly paid indeed in civil life if he
is not going to be in a worse position from having been
disabled. There are African workers I know of in Cape Town
who are earning £2, £3 or £4 a week. They want to join up, but
if they are 100 per cent disabled or are killed, they or their
dependants have not the opportunity that the coloured and
European soldiers or their dependants have of going before a
tribunal and setting out their position before the war, with a
view to being placed in the same position. Our position is that
the African soldier should be treated on the same basis as the
coloureds and Europeans."11

As for the argument that the country could not afford finan-
cially to remunerate her African soldiers at an increased rate,
Molteno showed that:

"Our revenues are bounding at the present time, and there
are many sources of taxation which have yet been hardly
touched. I felt that ample funds should be forthcoming for
doing justice to all our soldiers irrespective of race. "2
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Finally, Molteno repeated the appeal of Mrs Ballinger that pen-
sions should be related not to the rates of pay the men were getting
in the army, but to their position in civil life.

"There are many African people who want to join the Army,
but cannot do so because they have certain obligations to
their families, and the present method of calculating pen-
sions on the pay the men are getting in the army is not in
accordance with the principles of justice."13

It is obvious that the Government took note of the matters
raised by the Native Representatives with respect to Africans in
the Defence Force. In April 1942, it was announced that the provi-
sion of the alternative pension scheme as formulated in the War
Pensions Act was also to be applied to African soldiers. More
important, the pensions of wounded African soldiers were increas-
ed in the case of a man without dependants from £29.8s to £50 per
annum, and, in the case of a man with dependants, from £38.1s. to
£50 plus £9 in respect of his wife plus £6 in respect of each child per
annum. A disabled African soldier with a wife and three children
was therefore now entitled to a pension of £75 per annum or nearly
£5.10s. per month. The Government had thus not only accepted
the plea of the Native Representatives for a substantial increase
in pensions, but also for the provision of separate rates for the
wives and children instead of the previous policy of simply lump-
ing them together with other dependants.

It would not be untrue to say that during Molteno's years as
Native Representative there was one aspect in which there was a
definite departure from established South African policy. Accord-
ing to Professor J. Simons, the most notable occurence during this
period was the recognition of the common claims of the different
racial groups to a share in the provision of social welfare.

As a concept, social welfare was comparatively new to South
Africa and, before the war, it was mainly confined to whites. The
townward migration of large numbers of the white agrarian
population was, however, paralleled in the 1920s, and more espe-
cially in the 1930s and 1940s, by similar migrations of coloureds,
Indians and more spectacularly, by reason of their numbers, of
Africans in all provinces of the Union. Numerous commissions,
Joint Councils, the S.A. Institute of Race Relations, African lead-
ers in the ANC and the NRC and the Native Representatives in
Parliament were largely instrumental in drawing public attention
to the parlous socio-economic conditions under which blacks lived
and the urgent need for bringing about their inclusion within
State and voluntary social welfare agencies. The extent to which
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the authorities became aware of their responsibilities can be gaug-



ed from the Report for 1943 by the Secretary for Social Welfare:

"Of paramount significance to the Department of Social Wel-
fare at the present time is the awareness of a vigorous and
growing public interest in contemporary social and economic
questions. It is marked by a public recognition of the intensi-
fication of stresses in a population of heterogeneous ele-
ments; the growth of complex urban communities with its
corresponding disintegration of rural life; an expanding in-
dustrial economy and the social consequences of war, which
must all be matched by new policies and techniques in social
service. A product of this evolution in public thought has
been the further recognition that social welfare is a definite
and important function of national government! "4

Until 1944, under the Old Age Pensions Act no 22 of 1928, (as
amended in 1931 and 1937) old age pensions were available to the
white and coloured aged only. From the outset, therefore, the
Native Representatives endeavoured to have the African and In-
dian included in the provisions of the Pensions Act. Replying to
the usual charge that provision for African age was unnecessary
because "it was traditional Native custom for the old people to be
supported by the family or by the tribe",'5 Molteno appropriately
pointed out that:

"The argument about Native tribal life has ceased long ago
to be true in the Native reserves. The conditions of poverty
that prevail there make it impossible for the Native family to
support anyone outside the immediate family — they can
hardly make a living for themselves and their wives and
children, let alone support anyone else. And, moreover, more
than half the Native population is outside the reserves, in the
towns or on the farms. I do not think I need argue with the
Minister the point that in the towns the life of aged Natives is
such to render it just as necessary that he or she should
receive an old age pension as it is for the person of any other
race, and with regard to the farms, there the position is even
more difficult. I know that there are many individual farm-
ers, who, when a man or woman has served the family all his
life, provide some kind of maintenance for the servant when
he or she reaches old age, but I think it will be agreed that
that is the exception rather than the rule; and the problem of
the old people who have worked all their lives on the farms is
becoming increasingly acute. In most cases they have to
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leave the farm and have to go into the village. "6

The people that Molteno represented in the House were almost
entirely excluded from the operation of the Social Services admini-
stered by the Department of Social Welfare — an exception being
the grant of "poor relief" to Africans. Yet even here Africans (and
Indians) were subject to serious discrimination. A departmental
memorandum issued in 1942 stated that: "In view of the great
diversity of living conditions, habits, food, tribal customs, etc. of
the Native population, it was decided after consultation with a
number of magistrates, the Secretary for Native Affairs and Nat-
ive Commissioners, not to include a ration scale for indigent Nat-
ives. It is, therefore, left to the discretion of magistrates, Native
Commissioners, and private agencies to disburse such food or
cash allowance as they regard as suitable for the requirements of
the different Natives, and sufficient for the preservation of
health. " 7

Molteno criticised the discretionary nature of the poor relief
system as applied to Africans. "We have no proper poor law, and
so-called paupers are simply sent to the magistrate and fed like
animals."" As to the department's suggestion of a basic allow-
ance of 2s.5d. (24c) a week for an adult, Molteno showed that
"Whatever their customs or tribal background . . . no human being
can possibly live on food which costs less than 2s.5d a week. Yet
that appears to be what is laid down here.""

Molteno, too, was in the forefront in the fight for adequate
compensation for African miners' phthisis sufferers, for an in-
crease in the sums expended on the payment of pensions to blind
Africans and for a new Workmens' Compensation Act to protect
African workers and their families.20 So often, however, the Nat-
ives Representatives were faced with the proposition of their oppo-
nents on both sides of the House that to provide social services for
a population as large as South Africa's African population was
beyond the country's means. As Mrs Ballinger wrote in 1942:

"Today old age pensions are denied to Africans because so
many Africans need them. Tomorrow more will need them as
the burden of aged poverty keeps the present working popula-
tion poorer even than they need be. Today we make no provi-
sion for the treatment and training of invalid and handicap-
ped African children because the population to which they
belong is so large and these services would cost so much.
Tomorrow the need will have got still further beyond our
generosity and probably also beyond our means. "
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Fortunately, however, after the United Party had been returned
to power with an increased majority in the 1943 elections, Smuts
believed that he could now afford to allow Hofmeyr a freer rein to
deal with the distressing social conditions, which the war had
aggravated and which had been so vividly sketched in Parlia-
ment by the Native Representatives. The latters' views, too, had
been vindicated by the reports of a series of enquiries into African
affairs, including the reports of the Smit Committee and the So-
cial and Economic Council, the latter having considered the field
of social security from the standpoint of the needs of all the racial
groups.

Smuts, it is true, was jealous of preserving his reputation as a
liberal statesman, especially since the proclamation of the Atlant-
ic Charter (one of whose "four freedoms" was freedom from want),
and he specifically called on the Parliamentary Native Represent-
atives to suggest reforms in social welfare policies in urban
areas." Even if their recommendations were not carried out in
toto, their contribution in this field can be gauged by the fact that
by 1944, a new Workmens' Compensation Act had been passed
providing for the doubling of the compensation to be paid to
injured African workers who were permanently disabled, increas-
ing the payments for temporary disablement and abolishing the
rule that an injured African worker could not receive compensa-
tion for a period of six weeks if in hospital. Compensation, too, for
African miners' phthisis sufferers had been increased by fifty per
cent and the sums expended on the payment of pensions to blind
Africans increased, so that in the larger urban areas, the rates of
blind pensions were doubled and increased by 50% on the farms
and in the smaller towns. The Government poor relief scale for
indigent Africans in urban areas was also considerably improv-
ed."

Admittedly these measures, as was to be the case with future
welfare measures, were on a differential scale and often on a very
narrow level, as in the case of old age pensions for Africans, which
provided El. (R2) per month in cities, 15s. (R1,50) in villages and
10s. (R1) in rural areas. Nevertheless, as Margaret Ballinger not-
ed, it was more than a gesture in the circumstances and something
for which they could feel justly proud."

Social services and greater educational facilities were the most
urgent demands of Africans. In all meetings and at all levels, two
requests were put forward by them — schools and old age pen-
sions. According to Professor Z. K. Mathews, the main hope of
African leaders of this period lay in education, and certainly,
given the great progress that occured in the field of African educa-
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tion between 1937-48, their hopes were not misplaced.25
When the first election for the Native Representatives took

place in 1937, in the Cape Province (the more advanced part of the
country vis-à-vis African education), there was no urban area that
could provide secondary educational amenities to Africans,
though as a result of missionary endeavour, there were a number
of secondary schools in the rural areas.

Molteno saw that education per se was not a field to be seen in
isolation to the socio-economic position of his people. He thus
spoke out strongly, for example, in favour of school-feeding
schemes, asking: "What is involved in their (African children)
going to school? It is not what is involved in most of the children of
the members of this House going to school. Some of them have to
go as far as 10 miles without having any food at all, and yet hon.
members object to these children being given a meal when they
reach school."" Nationalist objection to extension of educational
facilities and school feeding schèmes usually revolved round the
points that it brought about "a relationship between European
and Non-European that should not be there,'27 that the "method_
of feeding Native children is partly the cause of the fact that many
young Natives do not want to work any more, particularly in the
rural areas,.." that at vocational schools and technical colleges,
"the Native is being trained just like the white man, . . . trained to
compete with the white man.""

Despite this opposition, Hofmeyr, as Minister of Finance and
Education, was able to implement a progressive and advanced
system of African education, so that in 1943, Molteno could report
to his constituents that:

"Since 1937, expenditure on African education has risen
from £888,300 to £1,340,184 this year — an increase of about
50%. The teachers are receiving a salary increment this year
and, we are assured, will receive increments regularly in
future. Our struggle for higher salaries for them and for a
proper pensions system is being strongly waged. The at-
tempt by the Native Affairs Commission to secure the trans-
fer of the control of African Education to the Native Affairs
Department has been defeated."3°

Improvements, indeed, followed steadily. In 1945, Hofmeyr intro-
duced the Native Education Finance Act, which formulated a
somewhat radical change with respect to the financial responsib-
ility for African education. Whereas, previously, the funds for
African education had come from the finance collected under the
Native Taxation and Development Act, they were now to be
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drawn from the Consolidated Revenue Fund. As the grant would
not be limited by the amount of taxation collected from the Afric-
an population, there was now the potential for the greater expan-
sion of African educational facilities and progress towards the
abandonment of the principle of financial segregation, which had
in fact laid down that African taxation should provide the funds
for African development.

By 1948 then, while admittedly only 40 per cent of African
children of school-going age were at school and the amount spent
on African education was still very low, given the scope of the
need, nevertheless the Native Representatives could feel satisfied
with the great development that had taken place. In most large
towns and in many of the small towns as well, there existed a
sepondary school for Africans. With respect to University educa-
tion, the Native University College of Fort Hare was not far from
achieving full University status while the Universities of Cape
Town, Witwatersrand and Natal were providing tertiary educa-
tion for more and more African students.31
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CHAPTER 5

CRITIQUE OF NATIVE POLICY (II)

in\ ne issue which became increasingly urgent and contentious
' -mduring the war and the immediate post-war period was the
viability and desirability of segregatory measures such as influx
control, the Pass Laws and the colour bar in an era of increasing
urbanization and industrialization. The exigencies of the war,
and the need, especially during the "darkest moments" in 1942 to
prevent black harassment of the "war effort", combined with
importance attached to local industrial effort, and with the need to
secure the support of both employers and workers for rapid indus-
trial modernization, appeared to move the Smuts Government in a
direction which recognised that economic integration was nega-
ting the basis of Hertzog's "final settlement".

What was happening was that the Africans, as a result of a
change in the methods of production, were being transformed
from a primitive peasantry into an urban proletariat. Not only
was the integration of the Africans into the economic life of the
country an inevitable response to the demands of industrial deve-
lopment, but it was also clear that this process of integration
would accelerate as the economy expanded. Where liberalism, a
political doctrine relying principally on its ethical appeal and
operating independently of economic forces, had failed to pene-
trate, it now appeared as if economic forces, always irresistible,
would open the door to progress. With the complete interdepend-
ence of white and black in a modern expanding economy, the
emergence of a common society would be ensured.'

Both Smuts and Hofmeyr realized that the key to progress was
to recognise economic integration as an irreversible process, to
accept its political implications and plan accordingly. Hofmeyr
had long recognised the permanence of the urban African. In 1931
he had written: "Despite all the energy which it (South Africa) sets
out to promote and encourage the distinctive development of the
tribal Native where it is possible, it must take into account also the
Europeanised detribalised Native in its midst — and admit that
he has come to stay. And having made that admission, it must
make the best of it, and of him, accepting him as a co-worker in the
building up of South Africa's economic life."2

The greatest hope of liberals lay in the potential that a volte - face
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in the official United Party attitude towards economic segrega-
tion might occur (with the possibility, too, of the eventual exten-
sion of political rights to non-whites). Their hope was strengthen-
ed when General Smuts delivered his famous address to the
Institute of Race Relations on the 21st January 1942:

"We have tried to get round this fear (of the Native problem)
by adopting a policy that has been called segregation by
keeping whites and Africans apart . . . But I am sure that you
will agree that the results have been disappointing. How
could it be otherwise? The whole trend of feeling in this
country and on the continent of Europe is in the opposite
direction. The whole movement in this continent is towards
closer contacts . . . Isolation has gone for South Africa. ... I
am afraid segregation has fallen on evil days . . . You have
this urbanisation and the phenomenon of detribalization.
What is taking place in our midst is as great a revolution as
has ever happened on this continent."'

Yet even before Smuts' speech, the Van Eck Commission,
appointed to investigate the industrial and agricultural require-
ments of the country, had produced a succession of reports' which
in effect, endorsed the view of inter alia the Native Representat-
ives that the future development of South Africa seemed to lie in
further industriaization, for mining was a wasting asset and agri-
culture was not a promising alternative.'

Industrialization was, however, hampered by two important
factors, both closely allied to Native policy. Firstly, the internal
market was limited by the extreme poverty of the black popula-
tion. The level of consuming capacity of the African population in
particular was so low that its members could not begin to be
effective either as producers or consumers unless and until some
drastic treatment was applied to them. Their situation was too
serious both from a human and a national point of view to wait
upon the progressive effects of a policy of increasing wages.'
Indeed what was needed was an immediate policy of food price
subsidisation to meet these urgent needs.

Secondly the skilled labour resources of the country were drast-
ically curtailed by colour bar legislation. The Native Representat-
ives had long argued that for the provision of stable and reason-
ably remunerative employment for all, it was essential that the
fullest use be made of all South Africa's resources, including her
human resources. In the circumstances of South Africa, for all the
people of all races to function more effectively as both producers
and consumers, artificial barriers to the acquisition and use of
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skills had to be removed."' The Commission therefore challenged
the idea of the competitive relationships of racial groups which
inspired white labour and colour-bar policies, and stressed the
interdependence of all groups in a developing society.

Liberals were further encouraged by the reports of a series of
commissions, all concerned with African affairs. The Smit Re-
port,' presented in 1942, frankly disclosed, for example, how bad
were general conditions of life for urban Africans. Perhaps, more
important, was the fact that the Report was written on the
assumption that Africans were a permanent part of the urban
population. The official recognition of this fact alone marked a
new stage in public attitudes to the African. Deeply impressed by
the poverty of the African population in urban areas, the Report
proposed the amelioration of this condition by more, cheaper and
better housing on sub-economic lines, by the grant of poor relief
and old-age pensions, by the expansion of the inadequate medical
services, by the provision of elementary education for all African
children in the bigger centres and by a plan of communal feeding.
The Commission also suggested that the central Government
should keep a stricter eye on the finances of local authorities
because many a municipality ran its "Native Revenue Account"
in such a way that the cost of African welfare was a burden on the
Africans themselves.

The Report, in effect, repeated the arguments of the Native
Representatives that the urban African had a right to be treated
as part of the ordinary working class, enjoying ordinary working
class rights and protection in the industrial field. The cost of their
social services, too, should constitute a charge against general
revenue, as was the case with other workers. Their homes and
families were also entitled to the same recognition in the social
order as those of other races.

A further Commission, the National Health Services Commis-
sion (1942-4) reported that "vast numbers of people in this country
do not earn enough to purchase the minimum of food, shelter and
clothing to maintain themselves in health".9

Considering the question of urbanization and policy towards
the Reserves, the Social and Economic Planning Council, under
the chairmanship of Dr H. J. van Eck, argued that the issue at
stake was whether the Reserves were to be "the home of a settled,
stable Native peasantry" or "a reservoir of labour for the mines,
for industry, for farming, for domestic service and for European
needs generally."'" While the Council favoured the adoption of the
first alternative, they also stressed the need for a settled perm-
anent labour force in the urban areas and in the Reserves. The

37



Council reiterated that "No Reserve policy . .. will make it
possible for South Africa to evade the issue raised by the presence
of Natives in European farming areas and in urban areas,' "

especially since the Reserves are "generally backward areas, and
the whole atmosphere is one of stagnation, of poverty of people
and resources. There has been little if any attempt to integrate
them into the national economy."" Future policy should therefore
be aimed at having a smaller but more efficient percentage of the
population on the land, while the system of migratory labour
should be combatted. "If the migratory system prevents the
Native from becoming good farmers, it also makes him a poor
industrial worker. The system is in fact wasteful of the country's
greatest asset — its human resources.""

This new attitude towards Native policy, as indicated in the
above-mentioned Commissions was also reflected at ministerial
level. On the 26 March, 1942, the Minister of Native Affairs,
Colonel Denys Reitz, categorically condemned the Pass Laws.
Speaking in the Senate he stated:

"I have travelled a great deal in the Native areas, especially
in the Transvaal, and I have found that nothing is so conduc-
ive to irritation, to bad feeling, to hatred, to disturbance of
race relations between black and white, than the Pass Laws,
where they are administered.. . . I can assure hon. Senators it
is my definite conviction that if the Pass Laws are abolished
in the Transvaal and in the Free State, you will see a tremen-
dous change for the better in race relations! "4

Spurred on by this ministerial disapproval of the system of Pass
Laws, Molteno moved on the 14th March, 1944 that the House
recognise that the Pass Laws were:

in conflict with the democratic principles and values, for
the maintenance of which throughout the world, the
Union was participating in the War;
inconsistent with the healthy economic development of
the Union;
conducive to inter-racial friction and ill-will; and
inimical to the efficient and equitable administration of
justice and of the penal system and that they should,
accordingly, be abolished.' 5

This was, perhaps, Molteno's finest hour in Parliament. His
speech was a brilliant review of how the Pass Laws had develop-
ed, which economic interests they served, how they caused hard-
ship to the thousands who were entangled in this bureaucratic
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web and how the forced ruralization of African labour hamstrung
the entire economy. Although he was listened to attentively by the
House, he got little support from any members apart from his
fellow Native Representatives. The Nationalist Opposition at-
tacked Molteno and his colleagues for being "used by Commun-
ists", while Government members simply floundered evasively,
giving no coherent reply to the strongly argued criticism which
they had heard.

Molteno's prime objection to the Pass Laws was that they negat-
ed, by their essential nature, two basic liberties, universally ac-
cepted by those nations which adhered to Western liberal-demo-
cratic traditions. The first was the fundamental right of the
individual to do what work his opportunities and capabilities
suggested to him, to move freely in search of such work and to
reside with his family on the scene of such work when he had
succeeded in finding it. A Pass Law deprived the individual of the
right to work, move and reside freely in his native land and vested
the power of decision as to whether he should be permitted to
engage in these basically necessary activities in a public official
or private potentate. The latter's permission (which he had the
power to withhold) had to be evidenced of course by the "pass".

A second basic liberty was, to Molteno, the immunity of the
individual from arrest except on reasonable suspicion of having
committed a crime (in the sense of a breach of the laws framed in
the public interest), and further his immunity from imprisonment
except after impartial trial on a clearly framed charge. The non-
production of a pass on the demand of a policeman, however,
carried with it liability to arrest and imprisonment, however inno-
cent the cause of non-production might have been or however
impracticable it might, in the circumstances, have been for the
individual concerned to obtain it. In Molteno's words: "A state
which imposes upon any large body of its population laws of this
character is, by implication at least, denying them as an integral
and constitutent part of its economy and society.',16

Looking from an historical perspective, Molteno showed that
the diamond and goldmining industries, taking advantage of the
primitive standards of the African peasantry, had based them-
selves on a standard of wages sufficient to maintain an African
during a period of work and to supplement, to some extent, the
income in kind he gained from the land. However, an historical
process of restriction of Reserve lands through official action, and
natural increase of population, had progressively led to over-
crowding and resultant deterioration of the natural resources of
the Reserves. The mining industry, however, had continued to pay
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a wage based on the assumption that the migrant African workers
they employed enjoyed an adequate subsistence from the land. It
never was, even in his own time, pretended that a living wage,
adequate for the support of the African worker and his family was
being paid.

On the basis of g mining industry paying a sub-economic wage
and a farming class employing African communities which virtu-
al whites' land monopoly had reduced to utter dependence, a
complicated structure of vested interests had grown up. Mean-
while, however, with the development of manufacturing and con-
struction industries growing apace, competition between .such
industries on the one hand and mining and agriculture on the
other for African unskilled labour had intensified, but as mining
and agriculture were first in the field, the newer industries were
forced to base themselves on the labour supply available and to
compete for labour by ordinary capitalist methods. In other
words, the attraction of any large proportion of African rural
labour into employment in those expanding industries would
strike at the basis of the present traditional methods of white
agriculture and the labour organization of the mining industry.

Molteno argued that it was this competition between the
various groups of employing interests that was the key to the
understanding of the modern function of the Pass Laws, that is,
Pass Laws were in essence measures designed to anchor a large
body of African labour in the countryside, either on white farms or
in Reserves, which constituted the main source of recruitment of
labour for the mines. At the same time, by rendering the African's
right to live and work in the towns subject to temporary permis-
sion, the development of a stabilised African industrial working
class was retarded and discouraged. In his own words: "Herein
lies the only rational answer to the question why, when the Afric-
an has been absorbed into a civilised economy, when the methods
of general administration and government introduced by the
Europeans have become all-pervasive, when the old frontier
conditions have disappeared, the Pass Laws should be more
numerous, complex and oppressive than ever in the past. "7

Molteno was to find, however, that the impulse for potential
reform, engendered by Reitz's attitude, had been halted somewhat
by the appointment of a new minister of Native Affairs, Major
Piet van der Byl, who, not having had time to get to grips with the
ramifications of his large Department and under pressure from
the Nationalists and conservative members of his own party, took
his stand in support of the continuation of official policy with all
its segregatory measures, including the Pass Laws.
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The Minister stated that he was " . . fully aware of the feeling of
frustration and complaint engendered by the Pass Laws . . . And it
was because of this feeling that something must be done that in
1942 it was decided as an experiment to relax the application of
the Pass Laws in certain centres and thus reduce the number of
Natives sent to gaol for minor offences . . This concession has
now been on trial for nearly two years, and it was hoped that it
would prove an unqualified success, but unfortunately this has
not proved to be the case. . . . From every centre concerned, police
reports indicate that while the number of petty cases have de-
creased there has been a very considerable and substantial in-
crease in serious crime. Now, this matter is very largely in the
hands of the Natives themselves. The Natives have had a chance
to prove their goodwill and appreciation of this concession which
would have strengthened my hand to have made further concess-
ions. The facts given above show that not only have undue
advantages been taken of this relaxation, but it has also proved
the cause of a serious decrease in the amount of revenue collected.
Let me give a few instances. The number of permits to seek work
issued has also steadily decreased, indicating that there are more
people wandering about not doing steady jobs. I shall give some
figures to show what I am referring to. In 1941 the average
number of Natives accommodated monthly in reception depots
was 25 811. In 1943 that number dropped to 17 657. The number of
permits to seek work in 1941 was 305 299. In 1943 that had gone
down to 237 760. The general tax collected in 1941 was £504 784; in
1943 that had dropped to £435 875. Curfew and other pass prosecu-
tions in 1941 produced £69 000 and in 1943 — £36 900. Well, the
whole result has been very unsatisfactory.' na

Perhaps the above figures given by the Minister were predict-
able, given the supposed relaxation of the Pass Laws between
1942-44. Nevertheless, the Minister's speech appeared to take little
,cognisance of the fact that African leaders without exception,
were opposed in toto to the system. Indeed a conference was held
in November 1943 of many African bodies which elected an anti-
pass committee to organize a nation-wide campaign for the repeal
of the relevant laws. Quite apart from the fact that they were
contrary to economic logic, it was clear that the Pass Laws were in
the words of the Smit Committee, a "harassing and constant
interference with the freedom of movement of Natives which
(gave) rise to a burning sense of grievance and injustice. "9

Despite the apparent rebuff from the Government vis-a-vis his
suggestion for the curtailment of the Pass Laws, Molteno proceed-
ed to move on the 24th March, 1944 in the House of Assembly, the
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following amendment to the motion for the Second Reading of the
Native Laws Amendment Bill:

"To omit all the words after 'that' and to substitute 'this
House declines to pass any legislation dealing with the sub-
ject of Natives in urban areas until the whole body of existing
legislation on such subject has been reconsidered and report-
ed upon by a competent commission of enquiry in the light of
the progressive industrialization of a country, and growth of
a permanently urbanized Native population and the need of
industry for a stabilized labour force? "2°

This motion was voted down by the House.
On the 2nd March, 1945, Molteno moved an amendment to the

motion for the Second Reading of the Natives (Urban Areas)
Consolidation Bill in similar terms to the above.2' This proposed
amendment was likewise voted down. Nevertheless, Molteno's
efforts were not in vain for in 1946, General Smuts appointed a
Commission of Enquiry" whose terms of reference were precisely
what was envisaged in Molteno's two motions for amendment.
Broadly speaking, the Fagan Commission was to enquire into the
existing laws relating to the Natives in or near the urban areas,
the operation of the Pass Laws, the employment in mines and
other industries, of migrant labour and its social and economic
effects, and to draft such legislation as might be necessary to give
effect to its recommendations. Molteno gave evidence before the
Commission in his capacity as Native Representative and also
assisted the Langa Vigilance Committee in the compilation of its
memorandum. While the latter's evidence was largely concerned
with local aspects of the problems involved in the enquiry, Mol-
teno's treatment was more detailed and against a wider back-
ground.

The salient point of Molteno's lengthy evidence was that, in a
context of widespread economic and social change, the Urban
Areas Act and the regulations promulgated thereunder, provided
a legal framework which simply did not fit the relevant circum-
stances and objective conditions, and that no tinkering could
make it fit. Asking the Commission to face this fundamental issue
and to make recommendations accordingly, he submitted that
what was required was the recognition of residential and property
rights of the African in the urban areas.

"It is impossible for the local authorities to house the
whole of the African population of the urban areas, just as it
is impossible for them to house the whole of any other racial
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group. Furthermore it is impossible for them to determine in
advance the extent of land required for a 'Native village'
which will be adequate for all time for the whole local African
population, irrespective of changing circumstances and
conditions. The most that they can be called upon to do is to
provide sub-economic housing schemes for the poorest class-
es of Africans or of any other race and also to utilise municip-
al lands for the laying out of townships for the various races
of the local community — including the Africans — in equit-
a ble proportions. Apart from these measures, Africans
should enjoy the same property rights — i.e. to purchase or to
lease land — as do members of other races."'

But, perhaps mindful of prevailing public opinion, he added:

"It is to be noted that the adoption of this principle is entirely
consistent with that of racial separation. The latter policy
does not require, however, the deprivation of any race of all
urban residential and property rights along the lines of the
Urban Areas Act. There is no reason why existing Euro-
pean residential areas should not be reserved for the Euro-
pean group by means of statutory servitudes inserted in the
title deeds or by some other such device. The same principle
could be applied to future townships laid out for Europeans
or members of any race. But apart from provisions of that
sort, residential and property rights should be free . . .
(However) the acceptance of that principle does not justify
the economic and social racial discrimination enshrined in
the Urban Areas Act.""

Molteno further recommended that all the enabling powers con-
ferred on the Governor-General, the Minister and local authorities
by the Act, S. 38, should be dispensed with except those that were
justified by the special contemporary social requirements of Afric-
ans (such as relating to beerhalls and brewing). For the rest, the
Municipal Ordinances, the Public Health Act, the Police Offences
Act, the Registration for Employment Act, the Riotous
Assemblies Act, the Masters and Servants Act, the Registration
for Employment Act et al provided more than adequate "control".
In addition, he stated, S. 18, which provided for slum clearances,
could also be repealed as the Slums Act was adequate for that
purpose.

Molteno's proposals, then, to the Commission with respect to
recognition of urban African rights were part of a greater plea for
"a gradual re-distribution of the African population into a perm-
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anently urbanised industrial population, an independent rural
peasantry and a class of agricultural workers responding to the
same incentives as do the industrial workers."25 This policy
would, of course, involve the phasing out of the migratory labour
system and the restoration to the African of the right of free
movement in his own country.

When the Fagan Commission issued its report in March, 1948,
The Forum described it as a "human document of paramount
importance, strikingly free from fear or lack of faith . . . (which) if
its recommendations are faithfully translated into action, will
profoundly affect the future of this land."26 The Report was, in
fact, a vindication of Molteno's evidence in that it found that the
movement of the Africans to the urban industrial areas was a
natural economic phenomenon engendered by necessity and
would continue in the future. Even if the movement could be
guided and regulated, it was impossible to prevent it or turn it
back. The concept of territorial segregation was entirely impract-
icable and migratory labour was an obsolete system. Henceforth
the Africans had to be accepted as a settled permanent part of the
urban population and the Government had to plan its legi slation
accordingly.

Participating with Dr F. R. Luke, Prof. A. C. Celliers and Mr
Justice H. A. Fagan, the chairman of the Commission, in a series
of discussions organised by the Institute of Citizenship in June
1948, Molteno noted that the report showed that the effects of the
Native legislation of 1936-7 had been the opposite of what had
been intended.

". . . the 1936-7 legislation attempted to restrict the flow of Natives
from the country to the towns, and to apply segregation — apart-
heid as it was now called. The Natives would eventually be allow-
ed to leave the Reserves only as migrant workers. In spite of these
Acts, migrant labour increased, and more Natives brought their
families to the towns.

"Segregation, in fact, depended not on laws but on the provision
of facilities. The advocates of separation should always be asked
to make the provision before they passed the laws. This was not
done in 1936.  . . The Fagan Report did not amount to a long term
philosophy, as alleged at the University of Stellenbosch. It was a
serious document, dealing with things as they were, not as the
commission might have liked them to be.""

With prophetic insight, Molteno saw a tragedy in the fact that
although the importance of the report as a State document might
be realized by future generations, many of his own generation did
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not comprehend its significance. Smuts had been long aware that
the report of the Commission would tell him what he already knew
and would confirm the points of his address to the Institute of
Race Relations. But, over-cautious to initiate any changes in
African policy on the strength of his own analysis of the "Native
problem", he had wanted an authoritative document like the
Fagan Report to prepare the public mind for reforms which he
knew were necessary and even inevitable.

It may have been a politically prudent procedure to await the
report, but unfortunately, being issued on the eve of the election, it
was far too late to serve the purpose Smuts may have had in
view.28 Smuts' declaration that if he was returned to power, his
Government would implement the proposals of the Fagan Com-
mission meant very little to the voter. More important was the
success with which the Nationalists were able to portray the
influx of Africans into the towns, which the Report had shown to
be the natural and inevitable response to the needs of a developing
industrial society, as a "swart gevaar" (black danger) threatening
the very existence of white civilization in South Africa.

At a general election on 26 May 1948, the electorate opted for the
National Party's alternative to the Fagan Report — the policy of
"apartheid".
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CHAPTER 6

THE PARLIAMENTARY RECORD

Trtis impossible, in going through Molteno's papers, not to be
LL struck by the attention, zeal and patience he managed to devote

to the problems of his constituents. Molteno's constituency itself,
the Cape Western Circle, as was the case with the other African
constituencies, was too large and cumbrous. Stretching from Cape
Town in the West to Cradock and Mafeking in the East and North
respectively, the constituency was a travesty of the electoral sys-
tem and principle. Molteno freely admitted that he had neither the
time nor the physical endurance to visit many towns and villages
in his constituency, a fact that distressed him as he was a strong
believer in the value of personal contact.

Nevertheless, having said this, he did undertake an annual tour
of a month's duration to the main centres of his constituency,
including Graaff-Reinet, Kimberley, Cradock and George. In most
of the larger towns he had personal contacts or agents such as the
Reverend J. Calata (Cradock), E. A. Sobukwe (Aberdeen), A.W.
Ranana (Graaff-Reinet) and S. S. J. Sixaba (Beaufort West).

These men communicated on a regular basis with Molteno,
informing him of local and regional conditions. They also
organised voters at elections, drew up lists of those in distress and
in need of Molteno's help (such as applicants and potential appli-
cants for pensions and poor relief) and arranged the times and
venues of meetings. Meetings were usually held in location halls,
schools or at mission stations, and had to be closed by about 11 pm
to enable the audience (who often travelled many miles to hear
their Representative) to get home in reasonable time.

There were, of course, a number of difficulties. As a result of the
frequent absence of telephones, the lack of transport and the great
distances involved, many contacts or agents could not be com-
municated with easily, at least not at short notice. This meant
that meetings had to be planned well in advance. On the whole,
Molteno's African organizers in the many towns, villages and
locations of his constituency, performed with credit and dedica-
tion, often under very trying circumstances. It might have been
expected that language would have proved a big problem, but
Molteno himself believed that even if he had been fluent in Xhosa
it would not have helped all that much, given the fact that many of
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his constituents were non-Xhosa speaking. There were meetings
where, due to the linguistic diversity, up to three interpreters were
employed. This modus operandi worked well and Molteno felt that
his tours were generally a success.

A communal franchise, it should be remembered, compels the
electorate to vote not as individual citizens in accordance with
their respective material or economic interests, but as members of
a group. In other words, a communal franchise assumes that all
voters have an identity of interests merely by the fact that they
have the same racial origin. This was, in fact, to a large degree
true of Africans where a still fairly simple and homogeneous
social structure existed. In relation to the white and Indian com-
munities, there was little social, class or economic stratification or
diversity — a fact which certainly facilitated Molteno's role. As
the Africans' elected representative, he could at least speak for the
group as a whole. On both the individual and group level, Africans
as a whole were subject to legislation, discrimination and econom-
ic and social distress which made their problems similar.

The constituency files of the Molteno papers reveal that Mol-
teno's advice was constantly sought by groups and individual
Africans regarding the applicability and interpretation of legisla-
tion (especially the implications of the Urban Areas Act and the
Pass Laws in particular) affecting them, and the framing and
drafting of resolutions. His assistance was frequently sought to
make representations and appeals on behalf of Africans who
found that they were unable to make headway in their relations
with the various executive bodies. Problems often arose between
Africans and local authorities over questions such as the composi-
tion and powers of Location Advisory Councils, rent, liquor per-
mits, general dealers' licences, commercial travellers' licences,
lodgers' permits and voters' registration. Jackson Lejaka of
Espags Drift Border Rail near Barkley West, for example, wrote to
Molteno:

"I have the honour to appeal unto (sic) you in the form of a
letter asking if you could please do me the favour of getting
me a site in the Border location for butchery. There is no one
at present with butchery among the Natives there . .

Molteno's usual advice was to apply to the Divisional Council or,
in the case of an urban area, to the Municipal or Town Council for
a licence. If this was refused, he was willing to approach the
Native Affairs Department, with whose secretaries Douglas Smit
and W. J. G. Mears, he enjoyed cordial relationships.

Molteno often had reason to complain about those local author-
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ities who, having exercised their right to insist on the issue by the
Governor-General of proclamations "closing" their respective
municipal areas to Africans (except where they were permitted for
the purpose of taking up employment) yet nevertheless made little
or no provision for accommodation of Africans as they were
bound to do under s.2 of the Urban Areas Act. Mossel Bay, Oudts-
hoorn, Paarl and Bellville were examples, while the "sakkies-
dorpe" of Beaufort West and Worcester were glaring examples of
social distress.

When the headmen of the very poor Mayeng Location in the
district of Barkley West complained to Molteno about excessive
dog, cart, bicycle and wagon taxes imposed on them, he took the
matter to the Divisional Council of Barkley West for redress. Their
reply was indicative of the attitude of many local authorities:

"I regret to inform you," the Secretary of the Divisional
Council wrote to Molteno, "that this council is not prepared
to reduce the wages tax to 10/- per annum and I am
instructed to advance the following reasons.

It is not possible to draw any line between the taxes paid
by the European community and the Natives as this will lead
to very great dissatisfaction among the European population
and to reduce the wagon tax to 10/- for the whole of the
district is out of the question

The prohibition on the cutting of certain trees in Griqua-
land West has not at all deprived the Natives of a means of
livelihood . . .

You will appreciate that these heavy-loaded wagons are
ruining our roads and the council has to pay the extra atten-
tion to the roads used by these wagons. "2

Molteno found himself performing the role of liaison officer as a
result of appeals for assistance of a more direct nature. He was the
link between his African applicants and bodies such as the
welfare and pensions sections of the Native Affairs Department,
the Child Welfare Society, ex-Serviceman Welfare bodies, the
South African Police and the Probation Office, the South African
Railways and Harbours, the Chamber of Mines, the Legal Aid
Bureau and many others. His legal knowledge, furthermore, en-
abled him to obtain the maximum legal redress for legitimate
grievances. He could, therefore, write to the Magistrate of Beau-
fort West:

"My attention has been drawn to the case of Sophia Madini,
a black person. I understand she is resident in the location at
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Beaufort West. My information is that she draws a blind
pension at the rate of only 10/- per month — i.e. £6 per
annum.

"In terms of Act no 11 of 1936, s.5 as amended by Act no 48
of 1944, s.7, provision is made for a Native blind pensioner
who in the opinion of the Commission is resident in a town to
draw a pension at the rate of £9 per annum — i.e. 15/- per
month, unless such person has private means, when the
section provides for a reduction in terms of the prescribed
means test. I understand that this pensioner has no private
means and has to pay rent to the Town Council at the rate of
3/6 per month.

"In these circumstances I should be obliged to you if you
would reconsider this case and revise the award in terms of
the above statutory provision."3

Within a short time, Sophia Mandini was receiving, thanks to
Molteno's intervention, a pension at the rate of £9 per annum.

Another example of how Molteno's legal background aided a
constituent can be seen in his letter to the Magistrate of Graaff-
Reinet:

"The Rev. R. M. Tunzi of Graaff-Reinet, a priest of the Anglic-
an Church, has sent me a letter of yours dated 20 June 1942
(no 17/2/10) . . . The letter states that he may not obtain
methylated spirits otherwise than for his trade, calling or
employment (in terms of the Liquor Act (Act no 30) of 1928). I
beg to draw your attention to Section 2 of Act 39 of 1887
(Cape) which exempts from all discrimination under the
Liquor Law, any African who is 'a Minister of the Gospel,
duly admitted as such into any Christian Church'.

"In Ex Parte the Minister of Justice (1938 A.D. 270) the
Appeal Court decided that this exemption was still in force,
despite the enactment of the Liquor Act, 1928.

"I do not wish to advise the Rev. Tunzi that he has the right
to do anything which is unlawful but, I am sure you will
agree with me after you have perused the above quoted case,
that he has the right to obtain the liquor in question and I
should be much obliged if you would advise him according-
ly.

In his reply to Molteno, the Magistrate wrote:

"I. wish to thank you for drawing my attention to the case of
Ex Parte the Minister of Justice in re Rex versus Jekela (1938
A.D. 370). I remember reading it at the time but it had corn-
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pletely slipped my memory .. . . I shall inform the Reverend R.
M. Tunzi of his right without de1ay."5

It is appropriate here to refer to Molteno's attitude to the Rule of
Law and his role in the founding of the Cape Town Legal Aid
Bureau.

Molteno believed that man, being a social animal, can only live
in a properly organised society and that restraints upon the free-
dom of individuals are necessary in the interests of the harmoni-
ous living together of a people as a whole. He was a great exponent
and advocate of the Rule of Law and believed that the law was
above all individuals and did not apply differentially to different
citizens. The highest and the lowest in the community should
enjoy the same rights and be subject to the same duties. In fact, in
practising and fighting for the rule of law, Molteno furthered it,
both in theory and practice.

He did this both on the political platform and at the bar of the
courts. He fought many cases in the latter capacity both as Junior
Counsel and later as Senior Counsel, carrying his beliefs, convict-
ions and ideals often to the highest courts of the land. Fees did not
worry him and were not his concern — principles were. Molteno
took on many cases where the litigant, whose rights were
threatened or violated, was unable to pay or to continue paying
even a modest fee.

So deep was his devotion to the principles of the rule of law and
the freedom of the individual against State encroachment, that he
may well have been impeded in his career. Where many an advoc-
ate would have preferred to sacrifice a cause if that cause was
unpopular and would not serve the advocate's advancement, Mol-
teno would, on the contrary, stubbornly step in to fight for the
cause, however unpopular it might be. Because of this, there is
little doubt that he did suffer in a material sense. He was, for
example, not offered an appointment on the Bench but, for all
that, he would not have wished to live his life in any other way,
and the cause of humanity and compassion benefitted by what he
did for it.

Molteno believed that every accused was entitled to a defence
and further espoused the doctrine that an advocate who is asked
to defend an accused cannot, if available, refuse to do so. However
unpopular the case in general or however the advocate may per-
sonally dislike to appear in it, Molteno maintained that it was an
advocate's duty to defend an accused if he was free to take on a
case. This is, of course, the correct ethical approach in the legal
profession but, unfortunately, it is a principle that is generally
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honoured only in theory. Molteno was one of the few people who
was determined to honour it as a matter of practical reality.

Arising out of his concern that access to the courts and the right
to legal redress should not be the sole preserve of the affluent,
Molteno was instrumental in founding the Cape Town Legal Aid
Bureau in 1941, under the aegis of the South African Institute of
Race Relations. Molteno, as the Cape Regional Representative of
the Institute, at first handled the work alone from his chambers in
Wale Street, but the number of cases reached such proportions
that a qualified legal officer, Miss Hester Steyn, was appointed in
a full-time capacity. The offices of the Bureau were moved to more
spacious surroundings in St John Street, Cape Town.

Miss Steyn's successor, Mrs Y. Maytham, recalls that the
Bureau had been established to give free legal aid to indigent
people of all races. There was a means test, nevertheless, which
was designed to ensure that people who could, in the ordinary
way, pay for the services of attorneys, did not take advantage of
the facilities offered by the Bureau.

By virtue of his position as Native Representative, Molteno
handled many cases involving legal problems. Many of these he
handed over to the Bureau for their attention. The greatest num-
ber of claims arose from difficulties under the Pass Laws and
Urban Areas Act, Workmens' Compensation Act, liquor exemp-
tions, landlord-tenant relations, wages and notice, hire purchase
contracts and matrimonial difficulties. In addition to the aid
granted in civil cases, there was a very real need for assistance to
indigent persons charged with criminal cases. Through the un-
stinting work of the Bureau in this ,regard, an indigent person,
awaiting trial at the Magistrates' Court, could obtain, providing
he had a reasonable defence, legal representation for his case. In
this connection, an investigator of the Legal Aid Bureau assisted
by an interpreter, interviewed accused persons in their cells and
arranged for local attorneys (selected from a panel who volunt-
arily offered their services in an honorary capacity) to assist those
too poor to arrange their own defence. The Bureau was also con-
cerned with the rehabilitation of prisoners and for this purpose,
was in constant communication with the Penal Reform League
and the "Prisoners' Friends", who preceded NICRO.

There were also many Africans, in search of employment and
residing in or entering the Cape Peninsula, who went directly to
Molteno to obtain employment through him or advice with respect
to suitable qualifications for employment in the area. Unem-
ployed Africans formed a large percentage of a long queue of
constituents who, daily, waited patiently outside his offices in 4
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Wale Street. In addition, the Molteno Papers include many letters
of Africans who, out of sheer desperation, applied through the
post to tbe assisted in obtaining employment. A typical letter
reads thus:

"Sir,
Hardships and calamities have forced me to appeal to you

for a plan of getting me a job. I am six months without a job
and have long been trying to get it but all in vain. I have two
children at Lovedale and now I've no money to pay for their
school fees. I am an ex-teacher and an ex-serviceman and so
it can not be too hard for you to get me a going on as you a well
known great gentleman. Sir, you can try easily to get a post
for a man of that type as above mentioned. From friendly
industrialists abroad, you can try for your poor Native."6

There were, however, very few openings in Cape Town for Afric-
ans, other than unskilled workers. Molteno's resources were,
therefore, limited. His usual procedure was to advise Africans if a
vacancy for the job they desired existed at all and if it did, where
an when to apply. He was, furthermore, willing to submit testi-
monials and recommendations in support of applicants.

It is true that, while Minister of Native Affairs, Colonel Reitz
had created additional clerkships in the Department, with the
instructions that they were to be filled wherever possible by suit-
ably qualified Africans. Yet, as Molteno's correspondence with
the Secretary of Native Affairs, Douglas Smit, shows, these vac-
ancies were quickly filled. Molteno, certainly, felt it a tragedy that
Africans, having sacrificed so much to obtain a high school educa-
tion, should be compelled to accept the most menial positions.

Molteno had, perhaps, greater success in assisting employees in
wage disputes, in making appeals to various Government or
public concerns and private industry for improvements in condi-
dons and wages for African staff and finally, requesting the
institution of inquiries into conditions of work. An illustration of
Molteno's approach may be seen in the following case:

On the 18th June 1947, E. T. Madingoane, representing African
employees at the De Beers Detention Station in Kimberley inform-
ed Molteno that "the conditions prevailing there are worse than
those of Buchenwald and Belsen concentration camps in Ger-
many which horrified the world. The De Beers Detention (Station)
will shock the world if the conditions can be known . .

Molteno, who had in fact received a number of similar corn-
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plaints over the years and had made representations to both the
Minister and the Company concerned, immediately contacted the
Secretary of Native Affairs, Dr W. J. G. Mears, informing him
that:

"Some years ago I received complaints of conditions at the
Detention Station maintained by the De Beers Company,
where they confine their indentured labour as for 3 days prior
to discharge. I inspected the Detention Station personally
and was very disturbed at what I saw. The men were squat-
ting on a cement floor naked except for a blanket. Each man
wore shapeless woollen 'gloves' with padlocks at the wrists.
No furniture or sleeping facilities of any kind were provided.
After using the latrine each man had to clean himself on a
common blanket laid over the pipe.

"I made strong representations to De Beers about the
conditions, as a result of which they constructed another
building, and, I believe, introduced some sort of contraption
for the men to clean themselves after visiting the latrine
which made possible the use of paper. I pressed for the detect-
ion of internally secreted diamonds by way of x-ray which
was the practice in the case of the Company's European
employees. The Company's officials replied that they feared
the use of the x-ray might endanger the labour supply. On
enquiry into the position in South West Africa, I discovered
that the x-ray process had been in use for years there and that
no effect had been detected on the labour supply.
"Shortly after I had made the above representations, the De
Beers Mines at Kimberley closed down. The Session before
last, after they had been re-opened, I questioned your Mini-
ster in the House as to whether his Department was inspect-
ing the Detention Station and whether its officers were satis-
fied with conditions there. I receiVed the reply that since the
re-opening the station had not been inspected, but this was
coupled with the assurance that inspections would take place
regularly in future. In the light of this assurance, I should be
obliged if you would inform me:

(a) What are the conditions at the Detention Station dis-
closed by your inspector's reports?
(b). Whether your Department is satisfied with such condi-
tions?
(c) Whether your Department is prepared to frame regula-
tions under the Act of 1911 compelling the use of the x-ray for
the above purpose?"'
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Acting on Madingoane's information and his own observation,
Molteno raised the matter in Parliament at the next session, ob-
viously embarrassing the Government whose Native Policy was
strongly under attack from all quarters. But it proved effective.
Mears was ordered to conduct a full inves Ligation into the condi-
tions prevailing at De Beers Detention Station. Improvements
were extensive. By October 1949, Madingoane could write to
Molteno:

"The labourers have just reported to us that x-ray is now in
operation. They are highly pleased with it. That being the
case, I must ask you to accept our sincere thanks and appre-
ciation for being able to persuade the De Beers Company to
use x-ray and thus remove the scandalous practice of detain-
ing the labourers in an unhealthy and filthy place before
discharging them.

"I must thank you again most sincerely for the services you
have rendered to the Africans."9

It was a fitting tribute to Molteno's effort and perseverance on
behalf of his African constituents.

By the end of his second term as Native Representative, Donald
Molteno was a sadly disillusioned man. This, despite his oft-
stated retort that he was immune to attacks from his avowed
opponents. The frequently vituperative and personal criticism to
which the Native Representatives were exposed, deeply affected
him. Above all, he regretted the fact that what his colleagues and
himself had propagated over ten years had fallen largely upon
deaf ears.

The hope of a change in Native policy and, co-existent with this,
the creation of a new society in South Africa, inspired by the spirit
and terms of the Atlantic Charter, which offered all sections of the
population the opportunity to contribute to the country's progress
and share more equitably in her expanding prosperity and re-
sources, had failed to materialise. Indeed, on the contrary, what
little freedom Africans did enjoy had, in certain respects, been
contracted rather than widened. Africans had not, for example,
after all the talk of recognition of African trade unions, been
accorded the right to.bargain collectively by industrial organiz-
ation. War Measure 145, passed in 1943, outlawed African strikes
and remained in force until legislation in 1953 confirmed this step.
At the same time, Pass Law arrests had been renewed with vigour
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particularly after the Elliot Committee, set up to investigate the
crime wave on the Witwatersrand — allegedly the result of pass
arrest relaxation — reported that arbitrary checks on passes were
essential to maintaining influx control.

In spite of the fact that an important segment of the United
Party, including the Prime Minister himself, were prepared to
accept economic integration as an irreversible process, its logical
implications were not envisaged or planned for. Africans were
still not recognised as a permanent part of the urban population
with a claim to citizenship status, to participation in the making
of the laws governing them, to the right to negotiate for a decent
standard of living through recognised trade unions and to the
right to own and occupy a house in the area where they were
permanently domiciled. Therefore, even before 1948, the United
Party Government had, despite the promises of the war years,
returned "to more 'traditional' South African policies, though now
within the framework of a society intent on development of
secondary industry.7210

What, indeed, had the Native Representatives achieved? To
Bernard Friedman, they were a small and isolated minority, re-
ceiving little or no support from the rest of the House for any of
their plans or proposals, and who achieved nothing of importance
for the people they represented.

"As for influencing the course of legislation, their efforts
were a sustained exercise in frustration. Only a sense of
dedication kept them going. As a group, they were too
impressive to be ignored, too effective in debate, to be treated
with indifference. They gained the ear of the House, but it
was a resentful ear. They were extremely well briefed in their
presentation of the Natives' case — probably too well briefed,
for in their authoritative exposure of the black man's disabil-
ities there was much to trouble the complacency, if not the
conscience of the House . . . From both sides of the House, but
with less restraint on the side of the Opposition, the Native
Representatives were denounced as irresponsible agitators,
as whippers-up of Native unrest, and as fermenters of
between black and white. It was soon apparent that Parlia-
ment was not prepared to tolerate the Native Represent-
atives as long as they persisted in representing the Nat-
ives."1'

Another contemporary observer, T. C. Robertson, a political
correspondent, echoed similar thoughts:
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"The most one can say about the three representatives of the
eight million Natives in the House of Assembly and the
Native Senators is that in spite of their great ability, they
have merely had an 'influence' on Parliament . . . In choosing
their representatives, the Natives sent to Parliament mem-
bers who were intellectually vastly superior to most of the
men and women chosen by the Europeans. One of the results
of this advantage was that they were listened to in debate,
and if Parliament is indeed government by discussion, there
can be no doubt that we would have had many useful reforms
in our Native policy. Unfortunately, neither argument or
oratory but the division bell is the tocsin of our lawgivers.
And at the division bell there were always only three Native
Representatives. "

While these views may be largely true when seen in conjunction
with E. S. Sach's assertion that "not a single law was passed by
the United Party Government while it was in power, which afford-
ed any of the millions of Africans elementary democratic
rights,"" nevertheless, they overlook the fact that the Native
Representatives performed, despite their paucity in numbers, to
the general satisfaction of their African electorate and did achieve
results, which, though not always tangible and apparent, were
certainly important.

With the benefit of hindsight, Dr Oscar Wollheim, himself a
former candidate for election as Native Representative, has
asserted that the Native Representatives performed three roles for
which they have not been given sufficient credit.' 4They served as
"holding action", that is, through their steadfast and consistent
opposition to discriminatory legislation, they impeded, if not en-
tirely successfully, the gathering tide of anti-black prejudice find-
ing expression both inside and outside of Parliament and appeal-
ing to an increasing number of the white electorate. Secondly,
their close contact with African leaders in the ANC and the NRC
meant that they were, perhaps, in a unique position to act as
"bridge-builders" or interpreters between the conflicting groups.
Impressed by their unbending opposition to discrimination allied
with a genius for hard-headed common sense — the qualities that
were needed in a South Africa moving into new and demanding
times, African leaders retained a semblance of faith in the good-
will and perception of at least a minority of whites. As for Molteno,
in particular, his credibility among his African constituents was
unchallenged. Through his endeavour, he became known as the
"He-who-removes-mountains". So great and voluminous was the
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framework of discriminatory legislation, that merely challenging
it appeared to be like tackling a structure as huge as a mountain.
So formidable was Molteno's reputation that his apparent disillu-
sionment by 1948 facilitated a re-thinking in some African
Nationalist circles. It became morally easier for them to turn to
extra-Parliamentary activities, passive resistance and defiance
campaigns when it appeared that even Molteno, a constitutional
lawyer devoted to constitutional change, despaired of ever seeing
Africans rightfully accommodated within the political system
with access to legitimate power.

Thirdly, the Native Representatives were the precursors, both
in the political and philosophical sense, of the Liberal and Pro-
gressive Parties. Their work was analogous to the gardener pre-
paring the soil. The fruits were not seen until a later stage. It could
be argued that they might have become the spearhead of liberal
opinion in Parliament, rallying round them those politicians with
like-minded views. Yet the party machine — the caucus and the
whips — would, in all likelihood, have smothered such a move at
its birth. Besides, the aim of the Native Representatives was not to
split the United Party but rather to influence policy in a more just
and liberal direction. This was achieved with some success by a
policy of studied moderation. They were intent on avoiding being
labelled as extremist Negrophiles. Instead their logical, controlled
speeches emphasised that, in the long run, what was done for the
African was of equally great benefit to whites.

On 12 March 1948 Molteno announced that he would not seek re-
election to Parliament. In his statement announcing his decision,
he said that apart from his general views on the current condi-
tions of African representation in Parliament, he found it imperat-
ive to concentrate on his profession as a member of the Cape Bar.
He went on:

"For a number of years I have done my best to contribute
effectively to the working of the present system. A certain
amount of progress has been achieved . . . In some aspects,
however, the Natives' conditions have deteriorated, and rela-
tions between black and white certainly have. The latter
development I have always felt to be inevitable under a
system that seeks to divide white and black politically into
two camps, although my colleagues and I have always done
our best to prevent racial conflict."15

But there was another aspect to Molteno's decision. To a large
extent, it must have been influenced by the changes he himself
was seeing in those he represented in Parliament. In previous
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months Press reports had mentioned him as figuring in meetings
where he was booed and not given a hearing.' 6This attitude on the
part of a section of the African community was not so much an act
of dwindling faith in Molteno as much as opposition to the system
of representation. Indeed, by 1948 there was a strong school of
thought among Africans that only by boycotting future elections
could the Government be forced to abandon the system of token
representation for Africans in Parliament. Molteno, while clearly
aware of the inadequacy of the prevailing form of representation
and unstinting in his support for the restoration of the Cape
African franchise in its original form and its extension to the rest
of South Africa, disapproved of the moves made to boycott further
elections to Parliament:

"So long as the present system lasts, attempts should conti-
nue to be made to utilise it as far as possible in the interests of
both races. "7

However he warned that:

"The success of such attempts will depend on the willingness
of the Government to move much more swiftly than in the
past in meeting the urgent needs of the Native people. "

Commenting on the trace of discouragement apparent in Mol-
teno's statement, the Cape Times expressed the fear that this
attitude would benefit the Communists:

"It is necessary for the Native Representatives to remem-
ber .. . . that they have to fight not only Nationalist and Tory
reaction and general apathy but also the underground attack
of the Communists. The Communists, following the familiar
world pattern of their affiliation, do not want our system of
Native Representation to work. Native dissatisfaction is to
their advantage; therefore they spend little time in persuad-
ing the Natives to try to make our system work. Some Native
dissatisfaction springs out of indigenous frustrations, but
much of it is of the pattern of Communist-inspired world
disgruntlement. Our hope is to make democratic institutions
work, particularly to give transitional and experimental
institutions like the present system of Native representation
a chance to show its value. The three Native Representatives
have this opportunity; and their position is therefore one of
world significance. If they succeed, democracy is well-served.
If they fail, Communism gains a ground."

On the other hand, Inkundla Ya Bantu stated its belief that
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events would sooner or later compel a man like Molteno to give up
his work in the House of Assembly, where ability was used, not in
a genuine effort to solve the country's biggest problems, but in
making oppressive laws for four-fifths of the population and in
devising schemes to block the Africans' natural evolution to
citizenship. Any man, who set out to work conscientiously to base
relations between the races on a peaceful basis sooner or later
found this a futile undertaking under the prevailing system:

"What man of honour, even if he is white, can allow himself
to be used as an argument to justify the present system — if
that man is loyal to the principles of justice for all men?
Aware of the falseness of his position inside Parliament, and
of how it was being exploited to mislead the world into believ-
ing that we influence legislation directly in Parliament, Mr
Molteno felt the only way out for him and his conscience was
to leave Parliament.

"It is proper that . . . we should . . . express our gratitude for
the brilliant manner in which he has placed our case before
South Africa. He has been an outstanding pleader on our
behalf and has been a brilliant parliamentarian . . . We sin-
cerely trust that though he is no longer in the front-line of our
fight for freedom he will not be altogether lost to the great
cause he capably championed."'"

Inkundla Ya Bantu need not have feared on this score.
Molteno's decision to leave Parliament was in no way an opting
out of politics or public life. He continued to be keenly interested in
and actively associated with such bodies as the South African
Institute of Race Relations, and Civil Rights League and the
Black Sash, as well as the Liberal and Progressive Parties. He was
able to combine this active political life with a successful practice
at the Bar in a way that few others could have done or could hope
to do.
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CHAPTER7

THE CONSTITUTIONAL CONTROVERSY

The Nationalist Government came to power in 1948 with a
minority of popular votes and a slim majority of five seats.

Bearing in mind Afrikanerdom's historical fear that English-
speaking South Africa would attempt to negate their minority in
numbers by an alliance with black South Africa, and the fact that
the National Party itself had come to power on the mandate of
apartheid, which included the creation of a separate political
structure for the coloured population, little time was wasted by the
Government in planning the removal of the coloured people from
the common voters' roll. Although less than 50 000 coloured
people were registered in the Cape Province at the time, their
influence had been considerable in some 25 constituencies and
decisive in about seven.' The Government felt that since the
coloureds largely voted for the United Party, their removal from
the common voters' roll potentially brought several seats within
the reach of the Nationalist Party.

Government legislation, however, was somewhat delayed by
the need for legal consultation and the presence of some resistance
within its own ranks led by Havenga. In the meanwhile, on the
personal instructions of General Smuts, who was still alive then,
though he predeceased the actual litigation itself, the Opposition
sought the advice of Molteno and Mr Graeme Duncan, KA.' It was
largely as a result of their original advice to pursue litigation that
the Separate Representation of Voters Act (1951) which provided
for separate representation in Parliament and in the Cape Provin-
cial Council and for the creation of a Council for Coloured Affairs,
was challenged in the Courts, thereby initiating a whole series of
great cases arising out of the constitutional controversy.

Together with Mr Duncan (who acted as the leader of the team)
and Mr Harry Snitcher, QC, Molteno was professionally engaged
as Counsel in all three cases, namely, Harris u Minister of the
Interior (1952 — the "Coloured Vote Case"), Minister of the Inter-
ior u Harris (also in 1952 — the "High Court of Parliament Case"),
and Collins u Minister of the Interior (1956 — the "Senate Act
Case"). In the first and third cases, they had the benefit of the
research and advice of Professor D. V. Cowen, the Professor of
Comparative Law at the University of Cape Town. And in all of
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them they enjoyed the aid of the sharp mind and indefatigable
industry of their clients' solicitor, Col R. D. Pilkington Jordan, MP
(later a Senator). Each one of these cases involved months of
research and assiduous consultation, delving down into the very
fundamentals of Constitutional Law.

The constitutional controversy revolved to a large extent on the
effect of certain words in the South Africa Act. According to
section 35 of that Act:

"Parliament may by law repeal or alter any of the provisions
of this Act: provided . . . that no repeal or alteration of . . . this
members of the House of Assembly, but no such law shall
disqualify any person . . . in the Province of the Cape of Good
Hope . . . by reason of his race or colour only."4

And in terms of section 152 of the Act:

"Parliament may by law repeal or alter any of the provisions
of this Act: provided . . . that no repeal or alteration of . . . this
section or .. . . section(s) 35 . . . shall be valid unless the Bill . . .
shall be passed by both Houses of Parliament sitting to-
gether, and at the third reading be agreed to by not less than
two-thirds of the total number of members of both Houses. A
Bill so passed at such joint sitting shall be taken to have been
duly passed by both Houses of Parliament. "

The guarantee of the Cape non-racial franchise provided by
Section 35, therefore was that it should not be altered save by the
proviso to Section 152.

It would be true to say that the issue in the Coloured Vote Case
was whether, since the Statute of Westminster, 1931, the proviso
to Section 152 was still in force, while the issue at stake in both the
High Court of Parliament and the Senate Act Cases was what
that proviso, properly interpreted, meant.

In 1951, since the Government held but a slim majority in each
House of Parliament — the House of Assembly and the Senate —
there was clearly no prospect whatever of their obtaining a two-
thirds majority at a joint sitting for a bill designed to disfranchise
the Cape coloured people who had exercised the franchise since
representative government had been granted to the Cape Colonial
Parliament in 1853.6 The Government, therefore, introduced a Bill
in each House providing for such disfranchisement, which, on
being assented to by a simple majority of each, and, on receiving
the royal assent through the Governor-General, was gazetted as
Act 46 of 1951. It should be noted that the Government, in taking
this step, had relied on the legal proposition that, since the Statute
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of Westminster, 1931, the proviso to section 152 of the South Africa
Act was no longer in force. Section 2 of the Statute of Westminster
provided:

"No law . . . made . . . by the Parliament of a Dominion shall
be void or inoperative on the ground that it is repugnant . . .
to . . . any existing or future Act of Parliament of the United
Kingdom."'

Back in 1937, Molteno had been engaged as junior to Adv.
Douglas Buchanan, KC, in another prominent case involving the
powers and functions of the South African Parliament, that of
Ndlwana v Hofmeyr, NO (1937 — the "Native Vote Case")'8 In
that case the Appeal Court, presided over by Acting Chief Justice
Stratford, had held that since the Statute of Westminster the
proviso to Section 152 was no longer in force. The decision was
based on the general proposition that the effect of the Statute was
to make the Union Parliament "sovereign", which in turn involv-
ed the further proposition that it could "adopt any procedure it
thinks fit". It mattered no longer, in other words, whether the
members of the two Houses sat separately or jointly for any pur-
pose: this was a matter of procedure into the validity of which no
Court of Law was competent to enquire. It was upon this decision
that the Government relied in pursuing the disfranchisement of
the Cape coloured people.9 Nevertheless it was decided to chal-
lenge the validity of Act 46 of 1951 and proceedings to that end
were instituted in the Cape Supreme Court. In September 1951 the
court of de Villiers J. P., Newton-Thompson J. and Steyn J. reject-
ed the application, but only because they had to follow the prece-
dent set by the Appellate Division in Ndlwana u Hofmeyr. The
Judge President specifically expressed his doubts about the
correctness of this judgement. On appeal, however, the position
was different. Although the Appeal Court was, in general, bound
by its own decisions, it did have the power to depart from one if
satisfied that it was clearly wrong. The Appeal Court, therefore,
examined the whole matter afresh. On the 20th March 1952, a full
bench of Centlivres C. J., Greenberg J. A., Schreiner J. A., Van den
Heever J. A. and Hoexter J. A. unanimously accepted the argu-
ments for the validity of the entrenched sections and the violation
of Sections 35 and 152. The decision in Ndlwana v Hofmeyr was
rejected and the decision of the Cape Supreme Court set aside. The
Separate Representation of Voters Act was declared "null, void
and of no effect".'°

It is, perhaps, of importance to look at the arguments put for-
ward by Advocates Duncan, Molteno and Snitcher and which
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were accepted by the Court. Very simply they argued that the
Union Parliament owed its existence to the South Africa Act, in
terms whereof it consisted of the King, a Senate and a House of
Assembly, the members of which two latter sat as separate cham-
bers for most purposes and as a single chamber for some purposes,
including those prescribed by the proviso to Section 152. There
was nothing in the Statute of Westminster to repeal the South
Africa Act — indeed to have done so would not have given the
Union a "sovereign" Parliament, but have deprived it of its
Parliament altogether. Hence, when Section 2 of the Statute (quot-
ed earlier) enacted that a "law" of a "Parliament of a Dominion"
should not be void on the ground of repugnance to a United
Kingdom Act, one still had to consult the Constitution of the
Dominion concerned to find out what its "Parliament" consisted
of and how that Parliament made a "law". The fact that that
constitution was itself embodied in a United Kingdom Act — in
the case of the Union, the South Africa Act — could not affect the
question of what its "Parliament" was or how it could make
"laws". Since, then, for the purposes of the Cape coloured dis-
franchisement, the Union Parliament consisted of one chamber,
not two, Act 46 of 1951 had never been passed by "Parliament"
and therefore was not a "law". This was not "repugnant" to an
"Act of Parliament of the United Kingdom". Section 2 of the
Statute of Westminster presupposed a "law" of a "Dominion
Parliament". Act 46 of 1951 had not been passed by the Union
Parliament, and hence was not a "law". The Statute of Westmin-
ster, therefore, had nothing to do with the case. The Court accept-
ed this argument concluding that Act 46 of 1951 was invalid in
that the proviso to Section 152 of the South Africa Act was not
affected by the Statute of Westminster, and the impunged Act had
not been passed in conformity with the proviso.

The Government, however, would not accept defeat. Act 35 of
1952 was passed by a simple majority of each House transforming
the members of each, sitting together, into a Court of Law, the
"High Court of Parliament", with power to "review" the decision
of the Appeal Court in the Vote Case and to reverse it on "legal
grounds". This Act was to have had retrospective effect to 1931,
the date when the Statute of Westminster was passed.

Amid countrywide protests, fresh proceedings were instituted in
the Cape Supreme Court to declare the Act invalid. This the Court
duly did on the 29 August 1952. On the Government's appealing,
the Appeal Court upheld this decision in November, 1952.11 As
counsel for the coloured voters concerned, Molteno and his colle-
agues argued that the "High Court of Parliament", whatever it
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called itself, was not a court of law at all, at all events for the
purpose of the proviso to section 152. It was held that whatever the
characteristics of a court such as by implication contemplated by
the proviso might be, there was one characteristic at least it must
not possess — that is, it must not consist of the very people (the
legislators) — the validity of whose proceedings was in issue.
Counsel argued that any court of law had surely to possess the
essential attribute of impartiality. How could a body such as the
"High Court of Parliament" consisting of such persons possibly
possess it? It is of interest to note that not only did the Appeal
Court agree with Counsel for the voters, but that most of the
Judges went further, holding that the "High Court of Parliament"
was not merely not a court of law of any kind, but that it was
merely Parliament itself in disguise.

This plan having miscarried, the Government made two more
attempts, in 1953 and 1954, to gain a majority of two-thirds in a
joint session of both houses. The Opposition, however, refused to
compromise and the Government finally attempted to overcome
its difficulties by passing two Acts, neither of which required a
two-thirds majority. In 1955 the Appellate Division Quorum Act
increased the size of the Appeal Court from 6 to 11, laying down
that in cases in which the validity of an Act of Parliament was
called in question, a full court of 11 judges was required as a
quorum. The Senate Act of 1955 (Act 53 of 1955) altered the con-
stitution of the Senate so as to give the Government the power, by
"packing" the Senate, to create the necessary two-thirds majority
of both houses in joint session. In March 1956, the manufactured
two-thirds majority of a joint sitting validated the Separate Repre-
sentation of Voters Act (Act 46 of 1951) and agreed to the South
Africa Amendment Act which altered sections 35 and 152, the
entrenched sections of the South African Act so as to remove
forever the entrenchment of the Cape non-racial franchise.

Once again Molteno and his colleagues were called upon to
challenge the validity of the Cape coloured disfranchisement.
The "final round" of this long and tortuous legal battle took place
before an Appeal Court of 11 Judges. In October 1956 the Appel-
late Division of the Supreme Court, with only Mr Justice O.D.
Schreiner dissenting, dismissed their appeal.12It is appropriate at
this stage to explain broadly what their case was and thereafter
the reasons of the court as expressed in both the majority and
minority judgements.' 3

Molteno and his colleagues challenged the validity of both Act
53 of 1955 (the Senate Act) and Act 9 of 1956 (the South Africa
Amendment Bill), as constituting integral parts of a legislative
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scheme, which, while in form had been effected by a two-thirds
majority of a joint sitting, in substance had been effected by the
Senate Act which had been passed by a simple majority in
each House. Their case, in essence, rested on the proposition that
when the proviso to section 152 referred to "both Houses of Parlia-
ment sitting together", it did not mean a specially packed cham-
ber constituted in advance, for the sole purpose of rigging a joint
sitting. Just as the Court had pronounced invalid in the High
Court Case an attempt by a simple majority of each House to
amend section 152 by substituting for a "court", reference to
which was implied therein, a body that was not a court for the
purposes of the proviso, so it should by parity of reasoning, like-
wise declare invalid a device which similarly attempted to amend
section 152 by substituting for one of the "House of Parliaments",
a chamber that was not a "House of Parliament" for the purposes
of the proviso, but a body which had in effect been specially co-
opted to provide a two-thirds majority of a joint sitting, being in
substance a mere creature of a simple majority of each House. And
in both the Vote Case and the High Court Case, the Appeal Court
had stressed that it was precisely against such simple majority
that the architects of Union had furnished the proviso to section
152 as a constitutionally effective guarantee against disfranchise-
ment.

Counsel, of course, realized that Parliament had power by sim-
ple majority to reconstitute the Senate and that a power not
limited with reference to a purpose could be exercised whatever
the purpose. But they argued that whatever the Fathers of Union
had meant by a "House of Parliament" in the proviso to section
152, they did not mean to include a body with a structure so
designed as to achieve the single effective function of furnishing a
two-thirds majority in a joint sitting in favour of a particular
measure. It was not intended to have no other function save that
of a debating society to rubber stamp the decisions of the House of
Assembly.

Ten Appeal Court Judges disagreed with this reasoning, hold-
ing that the Founders of Union, in their endeavour to provide an
effective guarantee for the non-racial Cape franchise as the sine
qua non for the establishment of Union itself, did intend to include
just such a "House of Parliament" as that "Senate". That such
was their intention was unambiguously conveyed by the langu-
age they used. Furthermore the Chief Justice exposed what he
believed was the weakness of their argument:

"If Parliament sitting bicamerally (i.e. not in a joint sitting)
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has plenary powers to reconstitute the Senate . . . then . . . the
purpose of the Senate Act is irrelevant . If a power is not
defined by reference to a purpose . . . the element of purpose is
irrelevant."

And with reference to section 152, he noted that:

"Under the opening words of the latter section Parliament
sitting bicamerally has full power to alter any provisions of
the Act and this . .. includes power to reconstitute either
House of Parliament. The power is however subject to the
proviso . . . The Senate Act, which created the artificial ma-
jority, is not hit by the proviso .. . It follows that the recon-
stituted Senate is a Senate within the ordinary meaning of
that word . . . No doubt the effect of the Senate Act was to
supply the Government with the two-thirds majority re-
quired by the proviso to section 152 but it did not in any way
purport to affect the appellants' rights . . . A further legis-
lative step had to be taken in order to destroy the appellants'
rights and that step was in conformity with the proviso to
section 152 .. . Neither legislative step, taken by itself, is
ultra-vires. "14

It is perhaps of interest to contrast the dissenting reasons of Mr
Justice Schreiner who maintained that a Senate constituted ad
hoc for the purpose of securing a two-thirds majority in a con-
templated joint session was not a House of Parliament under a
proper construction of the South African Act. In his own words:

"The crucial issue is whether 'Houses of Parliament' in
the . .. proviso to section 152 includes a House created by
Parliament ad hoc, that is in order to produce by nomination
or similar device a two-thirds majority at a joint sitting .. .
Prima facie it is not. The proviso was intended to furnish a
real and not merely a theoretical protection against Parlia-
mentary majorities acting bicamerally. Prima facie the
framers of the Constitution did not intend that... the Govern-
ment, acting through its majority, should have the power by
bicameral legislation to convert an insufficient majority in a
joint sitting into a sufficient one by invoking the procedure of
nomination or its equivalent. It was the Houses of Parlia-
ment constituted in order to carry out generally the legi-
slative work of the Union, and only such Houses, that would
prima facie be understood by the ordinary reader to have
been intended by the proviso. The argument for the respon-
dents (the Government) amounts to this. The Senate Act,
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taken by itself is legal because it does not touch the Appel-
lants' voting rights. It is only preparatory. The 1956 Act,
taken by itself, is also legal because it was passed by a two-
thirds majority at a joint session . .. Consequently, although
the two Acts were part of a single legislative plan to bring
about a result which could not be brought about by a bare
majority of each House, by the means adopted, the bare
majority of each House has been able to achieve the desired
result . .. That such piecemeal progression evades in-
validity ... seems contrary to principle. In general the parts
of a scheme take their character from the whole .. . It could
not, I think, be disputed that if Parliament, in accordance
with a plan to meet the proviso, were to pass bicamerally

an Act requiring matriculation as a condition of re-
gistration as a voter; and

an Act prohibiting persons of a particular race or colour
from taking the Matriculation examination,
the proviso would be infringed, although each Act, taken by
itself, would be valid. In such a case there would be two fields
— (a) the franchise and (b) education — but they would not
really be separate because the legislative plan and the ulti-
mate effect would merge them and bring about an unlawful
result . . . Where a constitutional guarantee . . . rests upon the
requirement of a certain minimum majority in a legislative
body, that guarantee would be quite ineffective against a
majority smaller than the minimum if it were entitled to
inflate the constitutionally restricted powers by the simple
device of nominating more legislators ad hoc or by any
equivalent device.""

The Senate Act Case ended years of bitterly contested and ex-
pensive litigation. Although the Government was ostensibly
victorious, few people regarded the newly constituted Senate with
equanimity. It was to become the object of special pleading,
denunciation, irony and sarcasm — an uneasy reminder of an
inglorious and unworthy essay in South African Constitutional
history. This was a factor in persuading the Government to
restore the status quo ante somewhat when in 1960 it announced
that the Senate was to be reduced from 89 to 54 members. The
Government, however, refused to consider the possibility of re-
storing the Cape coloured voters to the common roll.

The Constitutional controversy did, nevertheless, strengthen
Molteno's reputation as perhaps the country's leading authority
on Constitutional Law." Although Advocate Duncan had, as Lea-
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der of Counsel, presented the evidence in court, most of the back-
ground work had been done by Molteno. An appropriate tribute
was paid to Molteno by Col. Pilkington Jordan when, at the con-
clusion of the Senate Case Act, he wrote:

"Never did we seem capable of plumbing the depths of your
capacity for work, and what you did was great and con-
structive work. I shall always remember it with
appreciation."'7

69



á



CHAPTER 8

THE LIBERAL PARTY INTERLUDE

irturing his term as Native Representative, Molteno opposed the
IL" formation of a Liberal Party. His attitude was one of realism.
Writing in Trek in February 1948, he showed that from the point of
view of the African people and their Representatives, the diffi-
culty about the establishment of a South African Liberal Party at
that time was that such a party would inevitably, in essentials be
an all-white party. The political culture militated against the
securing of rights by the black majority, handicapped as they
were by educational and economic deprivation. Relatively few
blacks would be in a position, at least in the short term, to particip-
ate in the political process or to fulfil the requirements for the
franchise. A Liberal Party programme would, to achieve any
substantial success as a Parliamentary force, have to rely prim-
arily on white votes. The Party programme, therefore, would
naturally have to take into account the attachment of the average
white voter to his traditional prejudices and entrenched privi-
leges. Molteno realised that to ignore these would be to court total
defeat at the polls. Bearing in mind the contemporary South Afric-
an political and social realities, he questioned whether a Liberal
Party could emerge which would, one the one hand, be capable of
attracting a substantial measure of white support and, on the
other, could hope to inspire some degree of confidence in the black
peoples. Most African leaders and all the African Parliamentary
Representatives thought not.'

The Africans were profoundly suspicious of white political
parties. In Molteno's view, this suspicion was directly traceable to
the Natives Representation Act of 1936, which had come as a
devastating shock to African opinion. Hence African insistence
on the independence of their elected Parliamentary Representat-
ives. No white party, more particularly since the abolition of the
Cape African franchise, could hope, whatever its immediate pro-
gramme, to command African confidence, unless it proclaimed its
steadfast and unequivocal adherence to the principle of equality
of rights for the civilised, as symbolised by that franchise and the
propagation of its eventual application throughout South Africa.

On the white side however, there was little support for the
substitution of civilised standards for race and colour as the cri-
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teria of citizenship. It was true that there had been some advance
in white public opinion in relation to such questions as education,
housing, provision of social services and the concession of occupa-
tional opportunities. But even in regard to these matters the prin-
ciple of racial discrimination was still generally insisted upon.
Signs of support for the concession of full citizenship rights to
Africans were still lacking.

In the circumstances, Molteno believed that the prospects for
the establishment of a Liberal Party seemed far from bright. In
his discussions with Advocate Stratford, Senator Brookes and
others regarding the question as to whether to form a Liberal
Party, he suggested that it would be wiser for Liberals to organise
themselves in some form other than that of a new political party,
such as for instance a league or association. It would be best to
start by founding a Liberal periodical for propaganda purposes
around which a Liberal Association might be organized.'

"In the meantime, I think . . ." he wrote to H. W. Middleman,
"that the best service that individual liberals can perform is
to join the United Party and to be active therein, thus shap-
ing the general policy and outlook of that party in the
direction that we want."'

Throughout the 1940s, liberals active in the United Party as
well as those without close party ties — people working in the
Institute of Race Relations, the Army Educational Services or the
Joint Council of Africans and Europeans — continued to pin their
hopes on Hofmeyr, for the presence within the Party of a man of
Hofmeyr's standing seemed strong evidence that the Party might
liberalise views on the colour question. Then there were a number
of principles which the United Party and the liberals shared, such
as the rule of law, the inviolability of the constitution, the inde-
pendence of the judiciary and minimum Government interference
with the rights of the individual. The United Party Government
stood for the preservation of these principles historically associat-
ed with Western liberal tradition, albeit representing a liberalism
more characteristic of the 19th century than the 20th. Those who
sought a liberal solution to the colour question prized these values
as deeply as the United Party leadership.4

The war years saw a strengthening of the bonds between the
United Party and those with liberal views on colour. In a sense the
colour question became strategically a matter of second import-
ance. What acquired fresh significance and appeared to need a
vigorous and united defence in these years, were the United Party
principles outlined above. In a period marked by a regeneration of
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English-Afrikaner hostility caused mainly by increased
Afrikaner-English economic competition in the urban areas and
by the controversy surrounding South Africa's entry into the
Second World War, an alarming number of political organizations
arose, such as the Handhawersbond, the New Order and Ossewa
Brandwag, which attracted a significant totalitarian element de-
dicated to the principles of fascism, while decrying the values of
Western parliamentary democracy. Not surprisingly liberal-
minded people rallied to the United Party against the forces of
extremism. Although the United Party won the 1943 General
Election with a very large majority, in fact the Herenigde Nasio-
nale Party — the official Opposition — increased its number of
seats. The prospect of a very closely fought post-war election
loomed long before 1948. In the circumstances, liberals were en-
couraged to postpone any secessionist moves; they felt it of more
immediate importance to prevent the Nationalists from gaining
power.

During and after the war there were many optimistic liberals
who argued that the United Party colour policy augered well for
liberalization. To be sure, from the liberal point of view, little
progress had been made on the question of political rights for
blacks. On the other hand there had not been regression. Party
spokesman stood firm in their opposition to the abolition of those
political rights for blacks which already existed. The pursuit of
this liberal principle always held out the possibility of the ex-
tension of such rights. Furthermore the policy of the United Party
towards the Native Representative Council differed, if only in
white opinion, from that of the National Party. This was particul-
arly evident in October 1947 when Smuts made a number of con-
cessions to the NRC which, although deemed insufficient by NRC
members and liberals alike, were nevertheless in stark contrast to
the National Party's declaration that the Council was a hotbed of
agitation and should be abolished. It must be remembered that
throughout the forties, the views of almost all white liberals were
characterised by a belief in gradualism and the qualified fran-
chise. Accordingly most liberals did not at this stage feel alienated
from the United Party vis-a-vis the question of political rights.

The Nationalist victory in 1948 and the death of Hofmeyr in
that same year, an "irreparable blow to the dwindling forces of
liberalism",5 made the need of a Liberal Party appear more ur-
gent. Nevertheless, the issue of prime political importance to all
non-Nationalist whites was not the colour problem, but the task of
defeating the Government. It was this short-term aim that took
precedence with white liberals and delayed the formation of a
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political party prior to the 1953 election. Faced with an impending
constitutional crisis and increasing Nationalist strength, there
appeared to be no capital for the liberal cause in splitting the anti-
Nationalist vote. However, in January 1952 the South African
Liberal Group, committed to the extension of political rights to
blacks and the elimination of the colour bar, was formed in Cape
Town. Molteno was a member of this group as well as of the South
African Liberal Association constituted shortly thereafter.6In thè
hope of a possible United Party victory, the Liberal Association
agreed before the 1953 election, to postpone further debate on the
question of founding a Liberal Party. The second electoral victory
of the Natiohalists in 1953 convinced many liberals — although
not all of them — that the United Party could not serve as their
home. Only through the establishment of a Liberal Party could
they propagate their views openly, without the hindrance of the
Party machine. This view was expressed at a post-election meet-
ing of the Association on 18 April 1953. Donald Molteno, however,
stated that the defeat of the United Party was no cause for form-
ing a separate party in the sense that the Association's members
still shared fundamental values with non-Nationalist whites. It
was desirous of preserving a united front against the Govern-
ment, "as long as the sacrifice in other directions was not too
great".7 Molteno was supported in his views by the Cape Times,
which warned:

"It is natural that the impatient, after the Opposition's de-
feat in the general election, want to do something about it. At
present there is nothing to do except prepare as energetically
as possible for the Provincial elections next year, and to
make certain that the candidates put up by the United Party
are the best it is possible to find. On broader issues and
programmes it would be a mistake to take any revolutionary
decisions while the emotional impact of the election defeat is
still strong. Decisions made in such circumstances are more
likely to be wrong than right."8

Still, moves to form a Party went ahead and on 9 May 1953, by
an overwhelming majority, the Council of the Association voted
to found the South African Liberal Party. Margaret Ballinger,
MP, was elected President, with Leo Marquard and Alan Paton as
vice-presidents; Dr Oscar Wollheim was elected National Chair-
man, with Leslie Rubin as National vice-chairman. It should be
noted that the motives of those supporting the formation of the
party varied. Some considered it of supreme importance to provide
an alternative to the influence of the Communists among black
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South Africans, others feared that if a party were not formed some
liberals, particularly in the Transvaal, would act unilaterally.
They were anxious that the Party be established from the outset
on a national basis. Many were anxious to see the establishment
of a party based firmly on the principles of the Cape liberal tradi-
tion. At the same time a number of those who regarded themselves
as liberals remained in the United Party, contending that the
Party could still be directed towards a liberal colour policy.9
Throughout the 1950s, this division among liberals hampered
their effectiveness.

Molteno did not attend the meeting at which the Liberal Party
was launched. His attitude had always been that there was "no
social basis for such a party".1° As one profoundly attached to the
liberal tradition and principles, he feared lest the name of "liber-
al" should be attached either to an insignificant "splinter" party,
or to a new party that in fact betrayed liberal principles. However
he had always held himself open to conviction to the contrary and,
realizing that there was a limit to individualism and through the
strong persuasion of the Ballingers, he joined the Liberal Party.

Molteno clearly saw the Cape liberal tradition as being em-
bodied in the ideals which the new Liberal Party planned to
promote. At the party's first public meeting in Cape Town on 18
June 1953 he stated that the "Cape institutions are founded on
liberalism .. . it does work, it has worked and I am inspired with
the faith that it will work again. " At other times he stressed the
Party's insistence on the need to assert the civil and political
liberties of individuals. Individual liberties had to be adequately
protected by the observance of the rule of law and the existence of
an independent judiciary. The concern the Party felt for civil and
political liberties could be seen in their statement of principles
issued in May 1953:

"1. The essential dignity of every human being irrespective
of race, colour or creed, and the maintenance of his fund-
amental rights;

The right of every human being to develop to the fullest
extent of which he is capable consistent with the rights of
others;

The maintenance of the rule of law;
That no person be debarred from participating in the

government and other democratic processes of the country
by reason only of race, colour or creed, and that political
rights based on a common franchise roll be extended to all
suitably qualified persons. "2
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The last principle indicated the extent to which the Liberals had
departed from United Party policy. The basis of their policy was
equal rights regardless of race. No political party since Union,
with the exception of the banned Communist Party, had pro-
pagated the extension of full political rights to blacks.

Despite the Liberals' unity regarding general principles, fund-
amental disagreement was soon apparent over the question of the
framing of a franchise policy. At the first National Congress, in
July 1953, the party built on the Rhodes tradition of "equal rights
for all civilised men". It proposed that political participation be
dependent on education. In that regard it asked for compulsory
education for all South Africans and the right to the franchise for
all who had received such education. In the meantime, it proposed
"the immediate introduction of a qualified franchise" on a com-
mon roll for all South Africans over 21. There was to be no diminu-
tion of existing political rights of already enfranchised persons,
except that those on the separate African roll should be put back
on the common roll. All new applicants for the franchise, regard-
less of "race, colour, sex or creed" should have to complete Stand-
ard VI in school, or have a moderate income (not less than £250 "in
cash or kind") or own property worth £500, or if over 25 years old,
be judged worthy of the franchise by "a judicial tribunal". Those
who could not qualify for the common roll by one of these means
were to have indirect representation in the Senate. The Party, at
the same time, was in favour of abolishing the existing practice of
appointing certain Senators to represent black interests.

There was to be no change in the qualifications for election to
public offices except for the fundamental difference that candid-
acy for office was no longer to be restricted to whites." Molteno
strongly supported the party's commitment to the qualified fran-
chise. To him it represented the cornerstone of the Cape liberal
principle of the "vote for all civilised men". Universal suffrage
was not only unsuited to South Africa's multi-racial society but
would alienate the white electorate who had to be convinced that
there was a middle way between the stark alternatives posed by
the Nationalists — race suicide or apartheid. It had to be demon-
strated that moderate Africans would join a political party which
offered them a share but not a monopoly of power.

It was however, increasingly argued that unless the Liberal
Party adopted universal suffrage as a plank in their platform, it
would not appeal to Africans who would either turn towards an
exclusive nationalism or else fall under the influence of Commun-
ists. This view was strengthened by the defeat of Advocate J. T. R.
Gibson, the Liberal Party candidate in the Cape Western by-
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election for the Native Representative in April 1954. Under the
spur of this black lack of trust and its own hard thinking, the party
accepted the ultimate aim of universal adult franchise at its se-
cond National Congress in July 1954. But, as a concession to the
vigorous minority which continued to oppose universal enfran-
chisement, a resolution was accepted which emphasised the prob-
able necessity of progressive stages of enfranchisement." By the
end of the 1950s, the party was totally committed to the principle
of universal franchise and in 1960, three years after Molteno's
resignation, its franchise policy was revised to include extending
"the right of franchise on the common roll to all adult persons. "5

At its establishment, the Liberal Party emphasised that it
would employ "only democratic and constitutional means" to
implement their principles, and would oppose "all forms of total-
itarianism such as Communism and fascism".16 The early Liber-
als had a strong belief in the value and effectiveness of Parlia-
mentary democracy. The South African system represented such
despite its very limited electorate, and it was the Party's intention
to make their democracy more truly representative. The Liberals
were, at this stage, primarily concerned with the extension of civil
and political liberties which had in the past been secured and
guaranteed by Parliamentary legislation and recently been
removed at the behest of the Nationalist Government through the
Parliamentary process. The Party believed it was not the Parlia-
mentary system that appeared to have failed, but the United
Party which had collaborated in a number of instances with the
Government. To the Liberals, what was most needed was a new
party to work within the Parliamentary process by strictly demo-
cratic and constitutional means.

There was a growing school of thought during these years
which began to favour the adoption of extra-Parliamentary activi-
ties. This was partly a reaction to the fact that the Party's commit-
ment to constitutional and Parliamentary means prevented
effective cooperation between the Liberals and African National
Congress. The latter had decided to ignore the minimal represent-
ation they had in Parliament and concentrate on passive resist-
ance, strikes and boycotts — all strategies which the Liberal Party
at its establishment had rejected as unconstitutional and there-
fore unacceptable. With the ascendancy of Patrick Duncan, the
view was increasingly expressed that to establish any kind of
rapport with black opinion, it was necessary for the party to
rescind its objection to extra-Parliamentary activity and to recog-
nise that the strategy of constitutionalism only had "a basis in
reality for those people who enjoy democratic and constitutional
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rights".'7 In July 1954 the Liberal Party issued a statement recog-
nising that simultaneous membership of the Liberal Party and
any Congress Movement was "compatible".

Molteno was not unnaturally alarmed at these developments.
In both public and private statements he attacked Duncan's
views. To him, even to condone let alone participate in passive

- resistance or any other extra-constitutional action meant
estrangement from the white community, whose support was
essential for the electoral viability of the Party. More than that, it
could unleash a wave of hostility, fear and suspicion that would
embitter black-white relations for generations to come and make
an already intractable problem insoluble. Molteno realized that
no matter how single-minded its members might be about ulti-
mate goals, it was the white community that had the franchise,
and only its voters could directly influence constitutional or
Parliamentary change. Alan Paton remembers:

". . . the first occasion on which Molteno objected to the policy
of the Liberal Party, or shall I rather say he objected to its
being propounded so publicly in the Cape Town City Hall. On
that occasion I said that all people who believed in non-
racialism, whatever their colour or race might be, should
come together in the Liberal Party. Molteno said to me, 'that
might go down in Durban, but it does not go down in Cape
Town'. Next day, Die Burger came out with an editorial
entitled "n Gevaarlike Party' ('A Dangerous Party'), and
this disturbed Molteno very considerably.”18

By 1957 Molteno was at odds with the Liberal Party. Besides his
objection to the moves in the Party to abandon the qualified
franchise policy, he regretted the lack of support for his proposals,
as Chairman of the Party's Constitutional Committee, for a feder-
al solution to South Africa's problems. Finally, as one who cer-
tainly put a higher value on stability and order than the Liberal
Party was prepared to do, he rejected the extra-Parliamentary
activities which certain members of the Party were engaged in or
contemplating. In October 1957 he resigned from the Liberal
Party. "I should, of course, have taken this step long ago,.. he
wrote to Mrs Ballinger. "I suppose the trouble was reluctance to
part political company with people who mean so very well, as
most of the members of the Party do."9 In setting out his reasons
for leaving the Party (of which he was the National Vice-
Chairman), Molteno claimed that events had vindicated his
earlier judgement as to the prospects of a Liberal Party in South
Africa:
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"I thought then as I still do that the (Liberal) Association
was the proper type of organization to propagate liberal
ideas at the present stage of our national history, as opposed
to a premature incursion into the party-political field.
"Holding these views, I opposed the conversion of the Liberal
Association into a political party and had nothing to do with
the formation of the Liberal Party. Once the latter was
formed, however, I felt that I should join it, since I considered
it possible that my judgement might have been incorrect. As
time passed, however, I have become increasingly convinced
that my judgement was, in fact, correct. I have always done
my best to further liberal principles as I understand them,
but I do not think that the cause of liberalism is being ad-
vanced in South Africa by a 'splinter party' which in my
opinion, has no prospect of gaining the support of either of
Europeans or Non-Europeans in any significant degree.
"On the contrary, I think that membership of the Liberal
Party tends to lessen the influence of liberalism in South
African public life.
"That interracial organizations are essential is, to my mind,
obvious. For more than twenty years I have belonged to one
or more of these.
"But it does not follow that a political party is an appropriate
form for such an organization to take at this time, when,
under prevailing conditions, it cannot function effectively.
At the present time, I believe the urgent political task to be
the destruction of the Nationalist Party. Until that is accom-
plished I see little hope of advance in a direction which can
ultimately lead to an effective alternative to chauvinism
whether black or white. But I do not believe the present
Liberal Party to be capable of performing this task in the
foreseeable future.'2°
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CHAFFER 9

THE MOLTENO REPORT (I): A NEW CONSTITUTION

A t the time the Progressive Party was formed, Molteno was not
' a member of the United Party or of any Party. But he had had
eleven years (1936-1948) Parliamentary experience, and had also
for years been propagating certain constitutional doctrines as an
individual through such organizations as the Constitutional Re-
form Association, the Civil Rights League (of which he was an
original Patron) and the Institute of Race Relations (of which, for
two years, he had been President). With such a background, he
was asked to join the Steering Committee that provisionally for-
mulated the future Progressive Party's policy, and was elected to
its first National Executive. He was to remain a member of that
body for many years, originally by election by the first Congress,
and later as a nominee of the Cape Western Region.

At the first Party Congress on 13-14 November 1959, Molteno
was entrusted, on the nomination of the Steering Committee, with
the Chairmanship of the Commission to formulate details of the
Progressive Party's Constitutional Policy, as broadly laid down
in a Congress resolution. Such resolution was itself drafted by
Molteno and was laid before Congress on behalf of the Steering
Committee which had approved it. Congress laid down the
following terms of reference for the Commission:

"1. To establish conditions which will enable the peoples of
South Africa to live as one nation in accordance with the
values and concepts of Western Civilization.

To enable suitably qualified citizens of a defined degree of
civilization belonging to any population group to participate
in the Government of the country, according to their ability
to assume responsibility, through the holding of public office
and through registration on a common electoral roll for elect-
ion of members of the House of Assembly, with special pro-
vision for the representation of persons not so qualified.

To provide constitutional safeguards through a reform of
the Senate and/or otherwise to prevent the exercise of un-
checked power by any group in order to dominate any other
group, white or non-white.

To decentralize legislature and executive power by devolv-
ing on the existing provinces, or any other provinces into
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which the Union may in future be delimited, and any
additional provinces, comprised of neighbouring territories
that may in future join the Union, such powers or functions
as need not be exercised by the central Parliament and
Government in the interests of the peace, safety and'welfare
of the Union as a whole. The Commission is to consider in
this connection:

the form, generally, of the Government of the provinces
the effective protection within the provinces of the

rights of racial groups
the financial relations between the Central Govern-

ment and the provinces
To guarantee, by inclusion in the Constitution of an en-

trenched Bill of Rights, the fundamental human rights and
liberties of the individual, such as freedom of religion,
speech, movement and association, equal protection of the
laws, and also the equal status of the official languages

To ensure the maintenance in South Africa of an indepen-
dent and learned judiciary, impartial justice and rule of law."

As Chairman of the 'Molteno Commission", Molteno was to do
years of devoted and unobtrusive work. This concerned not only
steering the behaviour of the Commission itself, (since naturally
the heavy task of initial planning and formulating fell on him) but
also the actual drafting of the reports. In some cases, these in-
cluded even the minority reports of dissentients who would not
take the trouble or did not have the time to formulate their own
views in writing. In addition, he had to take a large hand in the
assembling of the Commission itself.'

Molteno did not have a free hand in choosing members of the
Commission. They were officially chosen by the National Exe-
cutive Committee of the Party. He was, however, as stated, a
member of that Committee in his own right, and naturally had
special influence in his own field. In practice he recommended
most of the members. They were agreed to by Dr Jan Steytler as
Leader of the Party, and Dr Zach de Beer as Chairman of the
National Executive for later ratification by the Committee as a
whole. Harry Lawrence, as Chairman of the Party and a lawyer of
some distinction himself, also offered his advice to Molteno. But
Molteno's role was indispensable. Such a figure as ex-Chief
Justice Centlivres, for instance, would never have served on a
Commission to advise a political Party, if it had not been for
Molteno's personal influence with him. It would not be an
exaggeration to say that there was literally no one in the country
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with the combination of political, academic and professional ex-
perience comparable to Molteno's whom the Party could have
found to shoulder these burdens.

Besides Centlivres, a number of distinguished constitutional
lawyers and academics consented to serve on the Commission.
These included ex-Justice L. Blackwell, Professors Leonard
Thompson and J. S. Marais, professors of History at the Univer-
sities of Cape Town and the Witwatersrand respectively, Dr
Edgar Brookes, former Natives' Representative in the Senate and
at that time a member of staff at the University of Natal,
Advocate Arthur Suzman, QC, Mr H. F. Oppenheimer, Dr Z. J. de
Beer, and the hon. J. G. N. Strauss.

Molteno's problem was to find Africans of standing to serve on
the Commission. The African National Congress was committed
to the principle of universal franchise and point 2 of the Com-
mission's terms of reference specifically involved the qualified
franchise. Largely as a result of this problem, Molteno's original
choices as Commissioners, Prof. Z. K. Mathews, Dr A. B. Xuma
and Mr Paul Mosaka had to decline his invitation. Molteno rea-
lized their dilemma: "If they are at all representative they cannot
be expected at this stage to accept our policy. . .. (But) I think that
we must take the responsibility as a Party that at present is
predominantly white, of laying down a fair policy and hope to win
non-white support for it later as a reasonable compromise between
their aspirations and those of moderate whites:3 Eventually Mr
Selby Ngcobo, a former lecturer in Economics at Fort Hare was
added to the Commission, together with Dr R. E. van der Ross,
then principal of Battswood Training College, and Dr S. Cooppan
of the Department of Economics at the University of Natal.

It should be noted that a majority of the Commission were not
members of the Progressive Party, and agreed to serve on the
basis of Molteno's assurance that it would involve no political
commitment at all on their part.'

The Commission's work was long and arduous. Molteno found
it was no easy task for a body like this to carry out its intricate
investigation when its members were scattered all over the
country and were, in addition, extremely busy people. Further-
more, as Chairman, he had to bear in mind the question of the
fledgling Party's financial resources. He therefore put the Party to
the expense of finance meetings of the Commission only when he
deemed it absolutely necessary. There were, in fact, only three
meetings of the Commission — a preliminary one to review the
general nature of the task and settle the procedure to be followed; a
second to decide on the terms of a First Interim Report, and a third
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to deal with the Final Report.' All these meetings took place in
Cape Town, since the largest number of Commissioners resided
there, as did the honorary secretary, Mrs Yvonne Maytham. The
rest of the work had to be carried on by correspondence, and by the
circulation of drafts and memoranda, etc, which naturally took
time. The Second Interim Report — that concerning the Bill of
Rights — was entirely dealt with in this manner.

At the first meeting of the Commission on the 20 February 1960,
it was decided that the Commission should initially concentrate
on what it considered to be the priority items of its terms of
reference: the franchise and composition of the House of Assem-
bly and the powers and composition of the Senate, bearing in
mind the need for safeguards for the country's racial communities
against oppressive legislation.6

At the request of the Commission, Molteno himself initiated the
preliminary drafts for circulation, simply to 'set the ball rolling'.
The comments of the members on these drafts and other relevant
information were condensed by Molteno in the form of mem-
oranda and circulated to members for their comment. At the same
time the advice of constitutional experts overseas such as Wheare,
Jennings, Griswold and Rossiter was sought. Suggestions were
also invited from members of the public.

On the 14 and 15 July 1960, a draft Interim Report drawn up by
Molteno and covering fife second and third terms of reference —
on the franchise and on group safeguards for minorities — was
adopted by the Commission, subject to certain reservations by a
minority of the members present and subject to any reservations
that members not present might have wished to make. In August
the Interim Report was presented to the Party's National Exe-
cutive for consideration by the first National Congress to be held
on 15 and 16 November 1960.7

The first Interim Report of the Molteno Commission focused on
the fundamental problem of deciding on the qualifications for the
franchise so as to ensure a civilised electorate. Linked with this
was the need to accord representation to strata of the population
not conforming to those qualifications.'

Broadly, Molteno suggested that literacy should be a sine qua
non of all franchise rights. All persons who were literate and were
integrated into the industrial economy should have the right to
vote. Most unskilled workers — at all events among the Africans
— were still migrant or casual. Hence a wage qualification should
be fixed which would include all strata of the population from
semi-skilled (factory operators, etc.) workers upwards, and also
the higher ranks of those classed as unskilled. It was recom-
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mended that the wage qualification should be an income for at
least two years in cash and/or kind of at least £25 per month,
which was also the minimum upon which a family of five could
subsist in urban industrial conditions. This was in addition to the
educational qualification of Standard IV, or the equivalent.

It was also suggested that occupation or ownership of immova-
ble property valued at £500 or more would be a further suitable test
of integration and hence as an alternative qualification for the
franchise. This was £200 more than what was required for the
then existing non-racial municipal franchise in the Cape Pro-
vince. Yét it had not been claimed in the past that the municipal
voters' rolls had been 'swamped' by backward people who did
have the right to vote.

As further alternative qualifications, Molteno suggested Stan-
dard VIII or its equivalent, or bare literacy, according to an ob-
jective test to be prescribed, together with an income for at least
two years, of £500 per annum; or marriage to a person having the
above-mentioned income or property qualifications, together with
the required educational qualifications in each case; or
registration at any time in the past in any list of voters for election
of members of the House of Assembly.

As to persons falling below these qualifications, Molteno had at
the first meeting of the Commission, suggested that a special roll
be established for such persons, and that the value of the votes of
persons registered therein should be less than those of the others,
along the lines recommended by Rhodesia's Tredgold Com-
mission.9

In the event the majority of the Commission rejected it and it
was, therefore, not included in the Report. Congress, however,
accepted a minority recommendation by Harry Oppenheimer and
Zach de Beer to establish a '13' roll for those citizens who did not
qualify for the ordinary roll but who could pass a literacy test in
one of the official languages.'°

It would appear from the members' correspondence and the
minutes of the Commission's meetings, that two currents of
opinion existed." One was to the effect that a fairly high quali-
fication for the full franchise was required and special minority
representation should be accorded to those who did not qualify.
Others, however, pointed to the general demand of the black
peoples for universal suffrage, and warned that the fixing of a
high qualification would be regarded by them as a device for the
maintenance of white dominance.

But Molteno still believed that the qualifications recommended
for the ordinary voters' roll were prima facie reasonable. It had to
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be admitted however, that despite the aid accorded by the
Institute of Race Relations and the Department of Labour among
others, the Commission was unable to determine and estimate the
numbers of voters of the various racial communities who would
initially qualify for registration in terms of their proposals.12 Still,
in the words of the Report, statistics 'would be of
very limited value, since the relative numbers would be bound to
alter with the cultural and economic progress of the non-white
peoples which the Progressive Party is committed to promote.
Furthermore . . . voting qualifications should not be regarded as
providing safeguards for racial minorities'.13

Molteno was not insensitive to the demand of the black peoples
for universal suffrage, due to psychological factors associated
with the rise of black nationalism throughout Africa and Asia.
But he felt that considerations of realism in the circumstances of
South Africa should compel them to take account of white
nationalism and the psychological factors associated with it. And
as he wrote to Dr Cooppan:

"I am not aware . . . that the franchise issue has ever been put
to the non-white peoples of our country, not in isolation, but
as part of a general constitutional reform involving safe-
guards for minorities and guarantees for basic rights and
liberties of the individual irrespective of race. Indeed the
Progressive Party's proposals in this regard are still not
generally understood among either whites or non-whites in
South Africa, who are used to British-style constitutional
arrangements whereby Parliament is 'sovereign' and there-
fore an electoral majority is omnipotent.
"Constitutional concepts which have become second nature
to a citizen of USA, for instance, and which have been adapt-
ed to — for example — the problems of India, are not familiar
to the South African. It is precisely in recognition of non-
white suspicion and white fear that the Progressive Party
has evolved its constitutional policy.""

It might be added that the concept of a special roll for persons
who did not qualify for the ordinary rolV5 with the only quali-
fication being that of literacy, was seen by Molteno as going some
way to meeting the widespread black demand for a universal
franchise, since a simple test of literacy was surely not unreason-
able. On the other hand, it would ensure that decisive power would
rest in the hands of members elected by qualified voters, since the
latter would comprise from three-quarters or four-fifths of the
House. An opportunity would also be afforded to test the working
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of universal franchise in South African conditions under a suit-
able franchise. For instance, spokesmen of the African National
Congress had frequently expressed the view that, under such a
system, African voters would not vote as a racial bloc, but would
elect the best candidate, irrespective of race. The Tredgold Com-
mission, on the other hand, had condemned universal franchise
under Southern Rhodesian conditions for the following reason:

"It would mean that the overwhelming majority of the voters
would be African. In effect, though not in name, there would
be racial representation on the voters' roll, and racial re-
presentation of the worst type, because, for all practical pur-
poses, only one race would be represented."6

Since the vast majority of the persons registered on the special
roll would be African, an opportunity would be afforded to put
these two opposing views to the test. If, in fact, white fears, as
voiced by the Tredgold Commission, proved justified, decisive
power would still remain in the hands of the qualified voters. If, on
the other hand, such fears proved unjustified, consideration could
be given at a later stage to broadening the general franchise."

But the Molteno Report recognised that, whatever the
qualifications adopted for registration on the ordinary roll, the
day had to come when African voters were in a majority. But the
process would be gradual and the voters would be people who
manifestly had a "stake in the country". That, of course, did not
dispose of the problems arising from the nature of South Africa's
plural society, although it might mitigate them. Such problems,
however, could be dealt with by means of a Bill of Rights, and,
more important, by group safeguards.

The Commission concluded its recommendations regarding the
House of Assembly by recommending that qualification for mem-
bership of that body should merely be registration as a voter."

The Report's "Senate Plan" was laregly Molteno's brainchild.
In the general discussion at the first meeting of the Commission"
and in subsequent memoranda,2° Molteno adumbrated a tentative
scheme for a Senate elected by the ordinary registered voters of
each community on a separate or "communal" basis, and pro-
vision for a veto by a large majority of the representatives of each
community. Doubts were, not surprisingly, expressed about the
wisdom of introducing the system of separate representation even
in the Senate. But as he explained at the time, he shared these
doubts himself, and he asked members to try to think of some
alternative. Some members suggested that the solution might be
found along the lines of an adoption of the former system in
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Tanganyika for the election of its Legislative Assembly, whereby
the Senate might be elected by voters registered on the ordinary
roll, but that each constituency should return members belonging
to each of the major racial communities.

Molteno's argument against this suggestion was that the
Senators would still be elected by voters the majority of whom
would belong to a particular community, and whatever their race,
would be bound to reflect the views of such majority, as indeed
they should. He doubted, therefore, whether any scheme could be
devised whereby effective group safeguards could be provided
which did not take some account of the plurality of South Africa's
society in the actual electoral machinery itself.21

Bearing this in mind, he drew up what he considered to be a
viable alternative to the scheme for communal representation."
In his plan, Senators would be directly elected in specially de-
limited constituencies by the Parliamentary voters on the com-
mon roll. Nevertheless, the candidate returned would not be the
one who merely — or even necessarily — secured the highest total
vote. In a contest where there were only two candidates, the re-
quirement for election would be not only a majority of the total
votes cast but a minimum proportion — at least one-fifth — of the
votes of each community. Thus if neither candidate received this
minimum proportion, neither would be returned and a fresh
election would be held. In a contest where there were more than
two candidates, that one would be returned who obtained the
highest proportion of the votes of all communities in the con-
stituency. In other words, each vote of a person of any racial
community cast for a candidate would only count in his favour if
matched by a corresponding vote of a member of each other com-
munity in the constituency concerned. This would mean that the
votes cast for each candidate by voters of each community would
first be counted. Only the lowest total would count in the candi-
date's favour because such votes would be matched by cor-
responding votes of members in other communities. The candi-
date returned would be the one with the highest of these totals."

It had to be remembered too, that there might be small mino-
rities of Indians and/or coloured people in a Transvaal con-
sfituency, of Indians in a Cape constituency of coloured people in
a Natal constituency. He suggested, therefore, that the votes of a
small minority should only count for this purpose if they
amounted to at least 15 percent of the total votes cast.24

The virtue of Molteno's Senate Plan was that it would place a
premium on racial moderation, and the successful candidate in a
Senate election would be the one representing the highest corn-
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mon denominator of opinion among the enfranchised com-
munities of his constituency. This factor would indirectly in-
fluence Assembly elections also, for although a majority of voters
on the common roll would belong to one particular community, a
party that appealed to votes at an Assembly election would have
to consider Senate elections also. A party that hoped for a Senate
majority, which depended on racial moderation and the support of
voters of all communities, could scarcely risk the advocacy of
extremist racial policies at Assembly elections. Success at Senate
elections, therefore, embodied the principle of the highest measure
of multi-racial support or, at least a substantial measure of
support from all communities."

The obvious objection to the Senate Plan was that it failed to
attach very considerable weight to the majority principle, and
that, where extremist appeals were made to an electorate in a
constituency where voters of one, or even two, communities were
in a great majority, undue power was accorded to the minority.
This exposed the plan to being criticised as "undemocratic".

Molteno countered such criticism by pointing out that the candi-
dates at a Senate election would know in advance that success
depended on racial moderation and the support of some pro-
portion, in all events, of all communities. It was therefore impro-
bable, in practice, that candidates representing small minorities
would be returned. If they were, it would merely serve to demon-
strate the dangerous degree to which racialism still persisted in
South Africa and the need to prevent it from rearing its head. The
difference between theory and practice could be illustrated by the
Federal Constitution of the United States. There the majority of
voters are represented in the House of Representatives. Yet the
Senate is composed of representatives of each state in equal num-
bers, irrespective of population. In theory, if the Senators repre-
senting all the less populous states voted together, they would
have a majority in the Senate, but such Senators would represent
about one-fifth of the enfranchised population of the United
States. Hence, in theory, the representatives in the Senate of one-
fifth of the voters have a veto over the majority, as represented in
the House. In practice, this does not happen, and bills emanating
from the latter Chamber are treated in the Senate on their merits
or the voting proceeds on ordinary party lines."

In any event, the majority of the electorate would be adequately
represented in the Assembly, and the whole purpose of the Senate
would be to provide a check on a transient Assembly majority.
This naturally involved the representation of minorities in the
Senate. And, as Molteno argued, what better minority could be so
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represented under South African conditions — so long as it did in
fact remain a minority — than those elements in the electorate
who elevated the common interests of the country over sectional
or communal consideration? There was, indeed, much to be said
against unchecked majority rule even in a comparatively homo-
geneous society. In Lord Acton's words: 'The one pervading evil of
democracy is the tyranny of the majority'. And in the opinion of
Sir Ivor Jennings: "The principle of majority . . . cannot be applied
in a plural society".27

In summary it could be said that the system designed by
Molteno aimed at eliminating the whole principle of separate
communal representation in the Senate, with its danger of in-
flaming race prejudice and its potential for using obstruction as a
weapon in inter-communal bargaining. On the contrary, Senators
would represent all communities, not separate ones. The system
would also eliminate the cumbersome machinery of group vetoes,
with the attendant necessity of compiling a list of special subjects
for inclusion therein and for entrenchment in the Constitution.
Finally the plan would maintain the system of voting on a com-
mon roll in Senate elections as well as in those for Assembly. The
race of a voter would be a relevant factor only for the purpose of
computing the result of a Senate election.

Molteno envisaged a Senate with powers very different from the
Senate of his day. The existing Senate had power of mere delay —
and that for a very short time. From a practical point of view it
was therefore useless. It was suggested that the assent of the
Senate should be required for all legislation, (save in the case of
money bills), as is the case in countries on the American Conti-
nent — including not only the United States and its individual
states, but also in the Dominion of Canada and its Provinces, and
the Latin American Republics — as well as in many other parts of
the world. The Senate would have the essential function of a
second chamber — providing safeguards against the tyranny of a
transient majority of a mass electorate. This function was parti-
cularly important in South Africa where the majority of the electo-
rate, under the Report's proposals, had inevitably to be either
white initially, or African, as potentially in the future. The Senate
proposals would enable racial minorities to be safeguarded
against oppressive legislation and provide them with a means to
exercise an influence out or proportion to their numbers, since the
Senate would consist of members who required a considerable
measure of support from white and black voters before they could
be elected. Here was an effective check against initial white and
eventual black dominance.
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In considering recommendations for the protection of minority
communities through the machinery of the Senate, Molteno felt
that the first National Congress ought to be in a position also to
consider the Bill of Rights, so as to gain a complete picture of the
minority safeguards the Commission recommended. Indeed the
first Interim Report itself stated that the group safeguards recom-
mended had to be read together with recommendations to be made
later in regard, inter alia, to that matter. Molteno, therefore, took
the liberty of preparing a draft of a Second Interim Report dealing
exclusively with the Bill of Rights and indicating to Congress the
sort of recommendations the Commission contemplated making
in this regard.

The Bill of Rights was perhaps, the least controversial of the
Commission's terms of reference. Having regard to the resolution
adopted by the first Party Congress, it was bound to recommend
something in this respect, and both the precedents in other
countries and the sort of legislation against which the Party
wished to erect safeguards, indicated fairly clearly the general
nature of the recommendations required.

The entrenched Bill of Rights was aimed at the protection of the
rights of the individual. By guaranteeing equal protection of the
laws, it sought to outlaw racial discrimination altogether and
invalidate such measures as, for instance, the Group Areas Act,
the Urban Areas Act, the Pass Laws, the Immigration Act (in so
far as it applied to inter-provincial movement)." The Commission
listed eighteen classes of rights and freedom (commonly
guaranteed in the constitutions of modern democratic states) and
pointed out that not only were there no guarantees of these rights
in the South African constitution, but that in many instances they
were flagrantly denied by the laws on the Statute Book quoted
above. The effect of the proposed Bill of Rights would be to ensure
that no Parliamentary majority, however large, could enact such
laws as these, and they themselves would be invalidated.

The Progressive Party National Congress of November 1960
spent most of its two-day session in debating the first two Interim
Reports, before announcing in detail the Party's official policy
which, with one exception, followed closely the majority recom-
mendations. The franchise policy proposed to give the vote to all
South African citizens, irrespective of race and colour, over the
age of twenty-one, provided they met certain specified quali-
fications. A minority recommendation by Harry Oppenheimer
and Zach de Beer (though as indicated previously, backed in
principle by Molteno) to establish a "B" roll for those citizens who
did not qualify for the ordinary roll but who could pass a literacy
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test in one of the official languages, was also adopted by Con-
gress. Voters on the "B" roll would, through specially delimited
constituencies, elect not more than ten per cent of the members of
the House of Assembly. The Party further fully accepted the Com-
mission's plan for the Reformed Senate, and of the contents of the
Bill of Rights. In the case of the latter, however, the finer details
were to be finalised later.29
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CHAPTER10

THE MOLTENO REPORT (II): PARTY SERVICE

oon after the 1960 Party Congress, the Commission set to work
to complete the balance of its terms of reference relating

primarily to the decentralization of legislative and executive
power, the nature and the means of entrenchment of the constitu-
tion itself, the appointment and organization of the judiciary and
recommendations in regard to the calling of a National Conven-
tion designed to bring the broadest possible cross-section of opi-
nion to bear on these weighty problems. As to the modus operandi,
it was agreed at the meeting of the Commission held in Cape Town
on 14 and 15 July, 1960, that Molteno should prepare a draft as a
basis of discussion, as in the case of the Interim Report. When the
draft Report had been completed and circulated for cOmment, the
Commission could meet again to consider it, as in the _case of the
Draft Interim Report, and to complete its work.1

In the Final Report, the majority of the Commission (with
Blackwell, Suzman and Oppenheimer dissenting) recommended
the adoption of a federal system of government for South Africa.
As a member of the Liberal Party, the Constitutional Reform
Association and the Institute of Race Relations, among others,
Molteno had strongly propagated this form of government.'

"It has always been a matter of surprise to me," he wrote to
Harry Oppenheimer, "that in 1909 the National Convention
thought a unitary system best for a vast country including regions
with such differing demographic and physical conditions as, for
instance, the Western Cape, the Witwatersrand and the Natal
seaboard. Even the Cape Colony itself had, since the infancy of
responsible government back in my grandfather's time, felt the
strains of differing conditions as between West and East. Surely
the differences, demographic and physical, between the various
parts of South Africa in 1909 were at least as great as those
between the various parts of Canada in 1867 or of Australia in
1900. Yet in each of those instances federation was preferred to
unification. Indeed in the case of Canada, unification had been
tried since 1840 and had failed — a fact courageously faced by the
Quebec Conference.

"In South Africa no one had contemplated unification until the
eve of the National Convention. My grandfather had even
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opposed such measure of closer association as was involved in
federation, on the ground that the time was not yet ripe for it. An
uncle of mine, P. A. Molteno — later Chairman of the Union Castle
Co and a member of the UK House of Commons before the Anglo-
Boer War, wrote a book, A Federal South Africa, advocating a
federation of the Colonies and Republics very much along USA
lines. It was not until the informal accord arrived at between
Smuts and Merriman in their correspondence immediately prior
to the Convention that the case for complete unification was
seriously advanced. I think of both with respect. Smuts, of course,
I knew, and Merriman was a member of my grandfather's cabinet
and an old family friend before I was born. Both were impetuous,
to say the least."3

Most of the Commission thought that the inherent dangers of
unification had been realized. The complete centralization of the
foci of power had subjected South Africa to the domination of
Afrikaner Nationalism.

It should be remembered that under the political arrangements
the Commission contemplated, the demographic differences
between the provinces would be even further perpetuated. In
Natal, for instance, the political "partners" represented on the
common roll would mainly be English, Indian and Zulu, in con-
trast to the Free State, where the combination would be of
Afrikaner and Sotho-speaking Africans; the Cape with its Afri-
kaner-English whites, its important coloured element and its pre-
dominatly Xhosa-speaking blacks; and the Transvaal, with a
similar white combination to the Cape but with far less coloured
influence than that Province, far less Indian than Natal, and a
black population more ethnically and linguistically diverse than
elsewhere. Under these conditions, Molteno argued, maintenance
of centralization might well enable black nationalism to follow
the example of Afrikaner nationalism, which it would be less
likely to achieve if important elements of political power and
material resources were divided on a territorial basis between the
various combinations of communities (themselves varying inter
se in strength, numbers and stages of development).4

Federal constitutions differed widely, of course, in the nature
and range of subjects they assigned to the central and territorial
legislatures respectively, and in the degree of rigidity whereby
that division of power was safeguarded. The comparisons
between various federations included in the text of the Final
Report brought this out.5 Particularly in regard to financial re-
lations between the central government and the governments of
constituent territories were these differences striking — and
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naturally so, since such arrangements depended so much on the
concrete conditions in the country concerned. Indeed, the Com-
mission found that the question of financial relations was the
most difficult, as well as the most important, of all the questions
involved. It was possible, therefore, for there to be wide differences
of opinion as to the specific recommendations of the Report — for
example, as Centlivres differed in relation to the Public Service,
the Supreme Court and the Police Force6 — without differing to the
federal principle itself.'

The Final Report envisaged a geographic federation consisting
of several states or provinces, where the rights and powers of the
provinces would be widened and entrenched, so that they might be
safeguarded from central interference in their own affairs. Pre-
sent provincial boundaries were not regarded as necessarily per-
manent and it was felt that, with the consent of the people con-
cerned, the existing provincial boundaries could be modified. In
particular, certain African Reserves could opt for this form of
provincial autonomy. Other regions, again, might prefer incor-
poration in some province other than that whereof they presently
formed a part.

The Report envisaged the provincial governments exercising
considerably wider powers than those that were then held.
Taxation powers would be extended. Technical and vocational
training would be administered by the provinces, which would
also have the power to legislate for the establishment and sub-
sidization of universities. The provinces would be entrusted with
the responsibility for all primary and secondary education, which
meant in effect that the education of Africans would be restored to
the provinces. Each provincial government would control its own
public service for the administration of the departments of
government that fell within its competence.

It was recommended that law and order, including therefore,
control of a police force, should be a provincial subject. It was
contended that a centralized police force, organized on semi-
military lines, was capable of being used as an instrument of
political oppression, and hence of presenting a threat to freedom.
The Federal Government, however, would be responsible for the
internal security of the country as a whole, and would maintain its
own security service to supplement the efforts of the provincial
police forces.

The Report concluded its recommendations regarding the sub-
ject of provincial powers by emphasising the need for such powers
to be exclusive of any interference by the Federal Parliament and
Government, in the sense that they would be constitutionally
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entrenched against any such interference. It followed that any act
of the Federal Parliament that purported to invade the field of
provincial competence would be invalid and of no legal force or
effect.

As regards the form of provincial government, the Report en-
visaged responsible government administered by a council of
ministers headed by a prime minister. The provincial legislatures
would be a replica of the Federal Parliament. They would be
bicameral, each consisting of a lower house or Legislative
Assembly and an upper house or Legislative Council. The
methods of election for the provincial legislatures would be
exactly the same as those applying to the Federal Parliament, the
same qualifications would be laid down, and the Bill of Rights
would also be binding on the provincial legislatures.8

Special attention was devoted to the Judiciary on whom the
task of enforcing the provisions of the constitution would fall.8
Whenever Parliament, or any other body or individual, acted in
such a way as to infringe basic rights, it would be for the courts to
pronounce this action null and void. It was, therefore, of the
greatest importance that the judges holding office in those courts
should be of the highest standing. To ensure this, the Report
suggested that the appointment of judges be taken out of political
hands and entrusted to special panels consisting chiefly of active
judges and lawyers of distinction. In this way the appointments to
the Federal Supreme Court (whose jurisdiction would be entirely
appellate) and the provincial Supreme Courts would be free of any
political influence. As with the other safeguards against racial
domination recommended by the Commission — that is, the Bill of
Rights and the anti-racial Senate — the indpendent, non-political
judiciary was to be entrenched in a rigid Constitution, alterable
only with the assent of at least three-quarters of all the members of
the Legislature and the assent of each of the four main racial
communities, given at special referenda of the voters registered
for Senate purposes.

It was most desirable that a far-reaching constitutional change
of this type be instituted only with the approval of all sections of
the population. Therefore, the Report recommended that a future
Progressive Party Government, at a suitable time prior to the
enactment of the new constitution, submit its proposals to a
National Convention, representative of all races.° It was
suggested that the Convention consist of an equal number of
whites and black delegates, not more than a hundred in all
(although Suzman in his reservations, favoured a smaller num-
ter)." Delegates would represent the main political parties and
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other political organizations of the various racial communities.
The functions of the Convention would be advisory to the
Republican Parliament, whose funcidon it would be to enact the
reformed constitution.

The concluding pages of the Molteno Report warned that no
constitutional safeguards could prevail against disruptive centri-
fugal social forces that were too strong in relation to current
unifying centripetal forces. In a plural society like South Africa,
sectional nationalism, whether white or black, was surely the
most menacing of the centrifugal forces. Of course federation,
such as the majority of members recommended, could not provide
an absolute guarantee against this menace either. But, by
dividing power at its very core in the manner indicated, it would
surely diminish its opportunities of finding monolithic in-
stitutional expression and hence would tend to reinforce the other
constitutional safeguards proposed."

The Molteno Report enabled the Progressive Party to present
the South African electorate with a practicable alternative to
apartheid. It had been no easy task to steer a middle course
between the Liberal Party philosophy of universal adult franchise
and the National and United Party alternative.

The majority report appeared to offer a genuinely workable
policy much in advance of the United Party's vague "federation"
plan or its policy of communal representation, based on race and
with white leadership as a prerequisite. The Report itself was
praised for its depth and lucidity. Certainly, most of the Com-
missioners thought, as did Leonard Thompson, that Molteno
"had done a splendid intellectual job"." Many delegates to the
1960 and 1962 Party Congresses thought it "an inspiring docu-
ment of progressive thought"," while the Progressive Party
leader, Dr Jan Steytler stated his belief that "future generations
would be grateful to the Progressive Party for the Molteno
Report"."

Opinions of the Report outside the Progressive Party were how-
ever, not so enthusiastic. Its concept of gradualism and the slow
but sure evolution of public opinion, based on a reversion to the old
Cape liberal premise of equal rights for all civilised men, made it
unacceptable to the Liberal Party and to other black political
organizations. The Liberal Party claimed that the franchise re-
commendations were based on the misconception that civilization
and political maturity were definable." In the words of Mr Ernest
Wentzel, a leading Transvaal Liberal:

"Frankly we doubt whether civilization admits of ready de-
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finition. How is it that the highly-educated German electo-
rate elected the Nazis to power, while illiterate India returns
one of the most responsible Governments of our age?"17

In similar vein, the Molteno vote plan was charged with having
little chance of support by any representative organization of the
African people. According to a statement issued by ex-Chief Al-
bert Luthuli and eight others:

"A franchise policy based on qualification would not mea-
sure up to the requirements of the explosive situation in
which our country finds itself — not even were the quali-
fications are the same for all races. In the South African
context, the qualified franchise would perpetuate group
privilege at the expense of the African people.""

On the other side of the political spectrum, the United Party
chose to describe the constitutional and franchise proposals as
"unrealistic and inappropriate to the multi-racial problem of
South Africa"." It claimed the findings were premature:

"The Molteno Commission stands for the immediate grant of
full and equal rights to all citizens, but has made no attempt
to discover whether this is, in fact, practical under existing or
probable circumstances.
"The cardinal points that have been dealt with appear to
indicate that it is extremely unlikely that any constitution
will be devised which will grant democratic representation to
all the citizens of the Union, protect the interests of the
minority groups and gain universal acceptance.
"Indeed, the whole approach to the problems of the Union
through a constitution must be considered premature.
"Only a long process of education under a just, benevolent
and firm government could produce favourable conditions
for an inter-group democracy and an enduring con-
stitution.'""

The Government Press, on the whole, devoted considerable
space to the Report. Not unnaturally they were critical of the
proposals. Die Transvaler, for instance, regarded them as "so
revolutionary that one wonders how the Progressive Party can
hope to get popular support from the whites in South Africa"." Die
Burger, on the other hand, claimed:

"What we have here is ... basically an attempt to force a
unity which is not felt by the country on to it by means of
inflexible legislation. That is the basic unreality of the
scheme — the supposition that unity which does not exist can
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be created by a constitution . .. History shows us . .. that
dictators who try to establish a Millenium of Peace gain
exactly the horrible opposite. Do they believe that the result
will be different if the dictator is not a human being but an
impersonal, ironbound constitution?"22

Still, Die Burger recognised the "great deal of hard work and
ingenuity .. . expended on the scheme" and that the Report was
"important as a line of thought which is asserting itself to an
increasing degree in South Africa".23

Molteno did not resent positive criticism of the Report. Un-
questionably it did contain major areas of dispute regarding the
best means of protecting the rights of population groups. What he
did resent was criticism devoid of substance and based on
passages of the Report, quoted out of context. Writing to Mr Barry
Streek, he recalled:

"I have heard many attacks from our opponents' platforms
on our constitutional policy, and read more in the press, but,
without exception, these have been based on false repre-
sentations as to the content of that policy. Indeed, I have
often had reason to say that the greatest compliment our
opponents have paid both the Party and the Commission is
that they have proved themselves incapable of criticising the
policy of the former, or the Reports of the latter, but only to lie
about them."24

In summary, it could be said that the Molteno Report repre-
sented a courageous, solid and cogent attempt at devising a new
constitutional framework which would, on the one hand, secure
full citizenship rights, including the franchise, to all suitably
qualified persons, and, on the other, would safeguard ethnic
minorities against racial discrimination, and guarantee a
sharing of political power between black and white rather than
the domination of the one over the other. The problem of doing so
for a plural society such as South Africa appeared daunting.

James Bryce once described "the juxtaposition on the same soil
of races of different colour" as presenting a problem which "no
constitution has solved" and which is "the despair of the states-
man".25 The Molteno Commission did, however, conceive the kind
of provisions and machinery needed to secure the optimum com-
binations of popular representation and civilized standards of
government. More specifically, Molteno, as Bernard Friedman
points out, "deserves credit for making a seminal contribution to
our thinking on the subject of federalism — he, in fact, gave
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specific impetus to the current movement in favour of a Federal
System."26 The case for the qualified franchise was well-argued
and although there was at the time (and since) a great deal of
difference as to what the voting qualification should be, it seemed
a field admirably suited for negotiation and compromise.

Molteno's reformed Senate plan, although somewhat elaborate
and complex, was an essential and vital element of his scheme. It
was designed to ensure that no racist legislation could ever be
passed in South Africa, whichever people should be in the ma-
jority on the common voters roll. More important, perhaps, a
constitution including this Senate would not only guarantee
"negative" protection to the country's main racial groups through
the safeguarding of individual's rights in a Bill of Rights, but also
afford the minorities active participation in government. Not only
would their cherished culture and traditions be protected, but they
would also have a viable representation at the national level of
government.27

All in all, the Molteno Report stands the test of time remarkably
well. The key to it, in Zach de Beer's words, "is that it set forth from
the premise that continued white domination was unacceptable,
but that simple black domination was an intolerable alternative.
Many, many other individuals and groups have departed from the
same premise: none that I know of has found a truly workable
basis which differed in any important way from that of the
Molteno Commission."28

Molteno's services to the Progressive Party extended far beyond
the compilation (formidable as it was) of the Molteno Report. At
the inaugural Party Congress on 13-14 November 1959, after the
resolution on Economic Policy was presented by the Steering
Committee, Molteno worked long hours — some of them very late
at night — on many vital amendments. Economic policy was
adopted by Congress the next day and stood unchanged for many
years thereafter, save for one particular aspect to which Molteno
and one or two others objected at the time, namely the exclusion of
African unskilled workers from full trade union rights.26 This
mistake was subsequently corrected by the third National Con-
gress of the Party held on 25-27 November 1963.3°

At two Party Congresses (Johannesburg in 1960 and Durban in
1962) Molteno assumed the main burden of steering the con-
stitutional policy recommendations of the National Executive,
based on the Reports of the Commission, through Congress,
having naturally to deal with the legal and constitutional diffi-
culties that arose. In Durban in 1962 his task was not made easier
in the National Executive discussione by the obstructive tactics
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of an Executive colleague, nor, in Congress," by the latter's pro-
vocation of a certain wing of the Party over the proposed Bill of
Rights. That nearly precipitated a Party split, which was avoided
only by a personal appeal to Congress on Dr Steytler's part.
Molteno spent hours in negotiation and explanation and on the
preparation of a draft in the early hours of that morning, after
snatching a few hours of uneasy sleep. There were further ex-
planations to an early emergency meeting of the National Exe-
cutive before Congress re-assembled."

The Congress was marred by a serious disagreement on the
question of residential segregation. While the draft Bill of Rights
had noted that "every person shall be entitled to reside and settle
in any part of the territory of the Union,"34 many of the delegates
felt that in spite of their "liberal" views on other aspects of the
problem, that the present all-white suburbs should be protected by
law against black infiltration, while others held firmly to the
belief that restrictive clauses in title deeds represented a form of
racial discrimination contrary to the Party's Bill of Rights and
principles. After prolonged, acrimonious and heated debate and
negotiation, a compromise formula was agreed on, official party
policy now stating that blacks should be allowed to live in white
areas provided a majority of existing residents agreed. This
decision remained an unofficial policy until it was rescinded by
the National Congress of 1974.35

So far as getting Party policy "across" was concerned, Molteno
was the co-author, with Dr Zach de Beer, of Safeguard Your
Future, the one "best seller" the Party produced. With respect to
the production of this work, it would be true to say that the main
drafting and formulation of ideas fell on Molteno. Yet his task did
not stop there. He had to engage in tedious negotiations with the
Party's National Public Relations Division to get the booklet pub-
lished at all, since they prophesied its failure. In the event, it had
to be reprinted time and again.36

Again, in this propaganda connection, the main burden in early
days of battling to get letters etc into a hostile Cape press fell on
Molteno with the support of Margaret Mackenzie, Jacqueline
Beck, Colin Eglin and Zach de Beer. This was no easy task when it
is remembered that the Progressive Party, to a far greater extent
than the United Party, was dependent (especially after the 1961
general election) on extra-Parliamentary activities and publicity
if it was to obtain a public hearing for its policies. The United
Party, as the established official Opposition, had all the Oppo-
sition MP's, with one exception, and could thus rely on publicity
through reports of their speeches. There was, furthermore, a feel-
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ing among OppositionPressmenthat publicityaccordedthe Pro-
gressive Party would weaken and divide the Oppositionforces
and distract them fromtheirmajortask of fighting the Govern-
ment.Moltenorealizedthe gravethreatthis attitudeposedto the
Progressive Party. At one stage, he was moved to write this
personal letterto a newspapereditor:

"Iam muchshocked by your decision rigidly to exclude from
your correspondence columns all letters seeking to expound
or explain Progressive Party policy. You are apparently
applying this decision so rigidly that you are not even pre-
pared to permit us to correct demonstrable misstatements of
fact by our opponents as to what our own policy is . . .

"The Progressive Party merely represents what individuals
like myself have been preaching in and out of Parliament for
the past quarter-of-a-century, and from the standpoint of
which we have criticised both the present Government and
the United Party Government that preceded it. You never in
the past failed to give us a platform for these policies, in your
correspondence columns or elsewhere, and indeed, afforded
us much valuable editorial support. But policies can never be
effective so long as they lack organised political backing.
Hence the formation, ultimately, of the Progressive Party.
But that Party will die if deprived of the ordinary means to
propagate its policy. To say, as you did in your leader, that we
are converting nobody is surely an implied rejection of the
whole democratic approach to politics, which presupposes
that methods of discussion and persuasion are effective,
evenif only in the longrun,providedthat theyarebasedona
correctappreciationof the implicationsinherentin the situ-
ation itself."37

On the Parliamentaryfront,MrsHelen Suzmanwas the Pro-
gressive Party's sole representative after the 1961 general
elections.Throughoutthe Parliamentarysessions Molteno,with
the assistance of MrsJackie Beck,did his utmost to renderMrs
Suzman's heavy burden as light as he could,by always being
available to her for advice, drafting, etc. Here again, it was a
"labourof love",andhe tookno specialcreditforit.Therewere,of
course,limits to what anyone coulddo to help her, but that his
efforts had not been entirely futile in this field she generously
acknowledgedpublicly,time and again.

During the 1961 general election and in the by-electionsin
GreenPointand Constantiathatfollowedshortlythereafter,Mol-
teno responded to every call made upon him, whether it was
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canvassing, addressing house or public meetings, chairman-
ships, etc, without demur, and irrespective of whether the task
was important or humble.

In May 1963, Mr J. Hamilton Russel, the MP for Wynberg,
resigned from the United Party in protest against that Party's
support for the so-called "90-day" bill, which provided for de-
tention without trial, causing a by-election to be set for the 31 July
1963. Molteno was nominated as the Progressive Party's candi-
date for the by-election. Here it was not just a question of him
being a sort of "technician" on constitutional law and policy, fit to
advise and draft, but not to propagate policy and represent the
Party at the hustings. On the contrary, Dr Steytler put it to
Molteno that there was no one as fit as himself to represent the
Party in that crucial hour. Apart altogether from services to the
Party, Molteno enjoyed seniority in public life. With the solitary
exception of Harry Lawrence, not a single member of the National
Executive was an MP when he first became one. And when he was
an MP he spent eleven years advocating precisely the same
political principles upon which the policy of the Progressive Party
had been built. Although he knew that entering the by-election
would be deleterious to his personal interests — as indeed it proved
to be in full measure — he responded to what he conceived to be the
call of duty, as addressed to him by Dr Steytler, as his leader."

It was an uphill struggle for Molteno. In the past, the Wynberg
constituency had always given the United Party a vast majority,
with about 2 500 voters for the National Party, and until Mr
Russell's resignation from Parliament, there was very little Pro-
gressive activity in Wynberg. Viewed as a non-priority seat, the
constituency had only 131 members by the start of 1963."

In his campaign Molteno naturally drew attention to what he
considered to be the United Party's betrayal of the principle of the
Rule of Law by its support for the General Law Amendment Bill.
However, the bulk of Molteno's campaign was based on the
exposition of Progressive Party policy which he had so major a
hand in forming. The same could not be said about the United
Party who mainly attacked the Progressive Party — often on
inaccurate premises — with scant mention of United Party
policy.°

Mrs Catherine Taylor won the by-election handsomely for the
United Party.4 ' Mr J. L. Horak, General Secretary of the Party and
Mrs Taylor saw this "very satisfactory" result as an indication
that the electorate of Wynberg "approves of the stand taken by the
United Party over the General Laws Amendment Act."42 Appeals
were made to the Progressive Party to "stop this interminable
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sniping at the United Party which is doing its best to restore good
government to our country"» And the Cape Argus added:

"The average Opposition voter is just tired of all this equat-
ing of the United Party and the Nationalists — to give only
one example with regard to the last General Law Amend-
ment Bill."44

Molteno did not hesitate to reply to such criticism. The truth
regarding "all this equating" was that Progressive Party spokes-
men never did this without referring specifically to those aspects
of the respective policies of each of these parties which avowedly
coincided. One such aspect was the principle of discrimination
against the individual South African on the grounds of race in
matters such as land tenure, job opportunities, educational
facilities, pension rates, etc." As to the Cape Argus' reference to
the General Law Amendment Bill, Molteno noted the United
Party's support for that Bill and Mr Russell's subsequent state-
ment that "we (the UP) have destroyed for ever the argument that
we are not just pale Nationalists". There was no editorial dissent
by the paper from this statement at the time.

It should be noted that Molteno saw the result as having been
singularly undramatic. An analysis of the voting figures showed
that the only eye-catching feature had been a sharp drop in the
United Party vote — from 6 311 in 1961 to 3 976 in 1963, and a
reduction by more than fifty per cent in the United Party majority
— from 4 400 in 1961 to 2 151 in 1963. A study of the Wynberg
constituency showed that those who were anticipating a major
breakthrough for the Progressive Party were motivated by factors
other than cold logic. Not only were there less Progressive mem-
bers when the campaign started than in any constituency this
side of Vasco (in the Peninsula proper) but there were between
2 000 and 3 000 known Nationalists in Wynberg. The Press had
freely predicted that the Party would garner only about 1 200
votes, while on the afternoon of the election the United Party
officially claimed 1 587 votes to 127 (12 to 1). In the event, in
polling 39.2 per cent of the United Party vote, the Progressives
had fared better than in any previous by-election in the Cape
Peninsula. This was an indication of the slow but steady progress
that the Party was making."

Mr Colin Eglin, Chairman of the Cape Western Region of the
Progressive Party, issued the following statement in connection
with the Wynberg by-election:

"We knew when we entered the contest in Wynberg that the
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constituency was not favourable to the Progressives. Never-
theless we considered it our duty to South Africa to enable
those citizens who wished to record their vote for a genuine
multi-racial approach to our country's affairs to do so.

"Thanks to the indefatigable efforts of Donald Molteno
and the terrific response from Progressive workers, another
1 561 white South Africans have spoken out against racial
discrimination."47

And as a further tribute to Molteno, the Progressive added:

". . . One person stands out head and shoulders above the rest
in this election campaign — the candidate, Donald Molteno.
He worked hardest of all but he also provided the inspiration
for the rest of us.
"No one could remain indifferent in the face of his utter
devotion to the party, his belief in its principles and ultimate
success. No one could help but give of his or her best with the
challenge of Donald's enthusiasm and constant good
humour. A model candidate, Donald Molteno has added to
the already long list of achievements which has earned him
the respect and affection of every member of the Party
throughout South Africa.'48

Molteno continued to serve the Party with devotion until his
death. They were frustrating years as the apartheid pattern of life
was forced upon South Africans and the Rule of Law slowly but
surely eroded with the curtailment of civil rights. The Progressive
Party, too, failed to increase its Parliamentary representation and
the mood of the electorate was clearly hostile to that Party's
policies. It was only in the General Election of 1974 that the
Progressive Party finally achieved an electoral breakthrough and
established itself as a force to be reckoned with in white politics.
But Molteno did not live to see it. In the words of Dr Zach de Beer:

"It is sad that Donald died at a time when the fortunes of the
old Progressive Party were at a very low ebb and it must have
seemed to him that his political efforts had been largely in
vain. Heaven knows, we can in no way be sure even now that
we are going to succeed, yet we have become a political force
of respectable dimensions and we were able to do so largely
because of the sound foundations that Donald laid."49
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CHAPTER 11

PUBLIC SERVICE

T n addition to his considerable intellectual finesse, Donald Mol-
l- teno was also an intensely human person who devoted a large
slice of his life to the solution of the problems of others less privil-
eged than he. In this regard, he was actively associated with
many welfare organizations such as the Cape Flats Distress Asso-
ciation, of which he was President from its inception in 1944, as
well as a number of liberal and progressive movements. But,
perhaps, his greatest contribution was to the South African Insti-
tute of Race Relations.

The Institute was founded in 1929 to work for "peace, goodwill,
and practical co-operation between the various sections and races
of the population of South Africa. " It was activated by the belief
that the pursuit of truth was a value in itself, and that by the
examination of each situation on the basis of ascertained fact and
in terms of generally accepted ideas of justice, it would be making
a contribution to greater understanding. The Institute strove to
further the goals of social justice, freedom under law and rising
standards of living for all in South Africa. It tried to bring about
greater recognition of the inherent worth and dignity of the indivi-
dual. It believed that any society could preserve peace and
strengthen goodwill only if the State granted this recognition to
all citizens, and afforded them equal opportunities, irrespective of
race, sex, colour or creed.

The Institute was to serve its purpose by means of continuous
research and by many investigations, publications, conferences
and other projects to promote better understanding and practical
inter-racial co-operation. But, in working for its goals, the Insti-
tute, as laid down in its Constitution, did not associate itself with
any political party and tried at all times to give due consideration
to "opposing views sincerely held."'

Molteno's long record of service to the Institute of Race Rela-
tions began in 1936, when, as honorary secretary to the Cape Joint
Council of Europeans and Africans, he became the first Cape
Western Regional representative of the Institute. His office in
Temple Chambers, 4 Wale Street, also became the office of the
Institute's Cape Western Regional Representative. This was an
honorary position and the Institute providedhimwithsecretarial
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help. On the formation of the Cape Western Regional Committee,
Molteno was its first Secretary, and he continued his association
with it throughout the years.

In 1936 Molteno was chosen to serve on the National Executive
of the Institute and was elected Vice-President in 1949 to fill the
vacancy caused by the death of Jan H. Hofmeyr. He held this
position until 1952. Two years later he was elected an Honorary
Life Member. In 1958-9 he served as President of the Institute.

The Institute Case Work among Africans in the Cape Peninsula
originated during the War, when Molteno was both Honorary
Regional Representative and MP for Cape Western. The sudden
expansion of labour demand due to war time conditions, led to a
large scale movement of African workers and their families to the
Peninsula over a very limited time span. The resulting shortage of
housing, and the attempts of the local authorities to control the
influx through an arbitary registration system led to innumerable
instances of hardship and injustice, with consequent appeals to
the Regional Representative in increasing measure to intervene
for the protection of the individual against undue official harsh-
ness. At this time the Institute had no Regional Office in Cape
Town. Molteno reported regularly, however, to the Regional Com-
mittee on this work as it clearly fell within the ambit of Institute
activities as then conceived, to intervene in this difficult racial,
cum socio-economic situation.3

For a number of years Molteno virtually single-handedly bore a
huge case load of problems connected with passes, migrant lab-
our, influx control, housing and family life. His task was consider-
ably eased with the establishment of a Regional Office of the
Institute in 1942, which took over much of the load from him. But
even then he helped to start a course of training for volunteers to
help in this work, out of which the Athlone Advice Office was
eventually started. Mention has previously been made of the fact
that after his appointment as honorary regional representative of
the Institute in 1936, Molteno initiated the first legal aid pro-
gramme of the Institute in response to the difficulties experienced
by Africans with pass laws and other technical offences.

It should be emphasised that the value of the Institute's work
was not limited to intervention in a particularly inflammable field
of race contacts — although it was the resolution of this sort of
situation, along the lines of action prompted by civilised values
and backed by scientific enquiry which the founders of the Insti-
tute had conceived to be its major role. The data and experience
accumulated by Cape Institute Office bearers in this field enabled
the Institute to place before the Fagan Commission (1046-48)
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information of the highest value, which probably contributed to
the spirit and direction —if not the detailed recommendations of a
short term nature — that informed the Report. In this regard it
should be noted that Molteno played a leading part in the prepara-
tion of evidence submitted by the Institute to the Fagan, Tomlin-
son and Lansdown Commissions of Inquiry and the inquiry into
the Paarl riots.4

When the Diemont Commission was appointed to enquire into
and report upon the disturbances in the Langa Location on 21
March 1960, Molteno took the initiative in persuading Mr L.
Blackwell, QC, Mr W. P. Standord, MP and Advocate L. H. Hoff-
man to appear with him as Counsel for the Langa Vigilance
Association, a civic body which represented the majority of the
inhabitants of that township. All Counsels' appearances werepro
deo, the attorneys also being unpaid. Although Mr Blackwell
appeared as leader of the team, most of the cross-examination was
done by Molteno.5

The hearing lasted twenty days and a large portion of it dealt
with the actions of the South African Police Force. The latter were
not represented by Counsel, which Mr Justice Diemont regretted
"since my task might have been less formidable had they been
represented." In its addresses and legal argument, Counsel repre-
senting the Langa Vigilance Association strongly criticised the
conduct of the South African Police in many aspects. This view
was upheld by the Commission, whose report was tabled in the
House of Assembly by the Minister of Justice, Mr F. C. Erasmus
on 23 January 1961. Mr Justice Diemont, in his report on the
disturbances, stated that the police decision to use force to quell
the disturbances had to be criticised in three respects: firstly, a
commanding officer should have attempted to communicate the
order to disperse to the chairman of the meeting or the organisers
before using force; secondly, the three minute warning that force
would be used was an unreasonably short period of time to give
10 000 people to disperse; thirdly, the loudspeaker was ineffective
because of the noise and the commanding officer should have
realised this.

Although the terms of reference of the Commission were limited
to the events of 21 March 1960, the Commission felt that the
causes of the disturbances were relevant insofar as they served to
explain why meetings were organised at Langa and why they
drew such big crowds. In drawing attention to the grievances felt
by the inhabitants of Langa concerning living conditions in the
township, the migrant labour system, the lack of channels for the
expression of grievances and the pass laws, the Commission
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relied heavily on the evidence of the Counsel. The report was
highly praised for its objectivity and lucidity and subsequently
published in précis form by the Institute of Race Relations.6

Molteno, who between 1958 and 1960 was the author of four of
the Institute's publications,' specialised in analysing for the Insti-
tute Parliamentary Bills which affected race relations, and other
matters including the legal aspects of group areas, race reclassifi-
cation, the rights of public assembly, 90- and 180-day detention
without trial, the law of influx control and the employment of
African labour.

But perhaps the most thought-provoking works that he pro-
duced for the Institute were his two Presidential addresses. In his
1959 Presidential Address, Towards a Democratic South Africa,'
Molteno stated his belief that "apartheid" and democracy were
irreconcilable and that the South African Constitution provided
the legal framework for a caste dictatorship. White supremacy
could not be maintained without grave damage to the dominant
white minority itself, and if South Africa were to survive there
would have to be a gradual abdication of white privileges.

But, said Molteno, no realist could expect the white community
to submit voluntarily to domination by the majority black com-
munity. The way out of this dilemma was through the calling of a
new inter-racial National Convention which would have to follow
the American model of limiting the power to future Parliaments
through a new and rigid constitution which would put the rights
of individuals and minorities beyond the power of the legislators
of the moment.

No one could provide an exact blueprint for this procedure, said
Molteno, but the experiences of other multi-racial communities
provided plenty of guidance. There was no panacea for the coun-
try's difficulties, and the pressure of world events and internal
socio-economic forces would in any case bring a change sooner or
later. But, if the stubborn facts of group differences and racial
prejudice were faced now with determination and goodwill, this
change need not be accompanied by violence, conflict and hatred.
Instead, it could be accompanied by inter-racial accord, co-
operation and goodwill.

Having rejected unchecked majority rule as "essentially unde-
mocratic" (especially in a plural society) and having outlined
suggestions of ways in which minority rights could be safeguard-
ed while political power was shared, Molteno noted that:

"The essential point is that any proposal put forward in this
regard must conform to two criteria:
"Firstly, they must, in the interests of realism, recognise the
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stubborn fact of group differences in our plural society and
the consequences that flow from those differences as outlined
in an earlier part of this address.

"Secondly, they must aim at co-operation between our
various communities on a basis that prevents domination of
one over the others.

"It is possible to solve the race problem of South Africa on
an essentially democratic basis if the will to do so is present,
and if attention is firmly fixed upon the practical realities of
the situation rather than on vague and misty shibboleths,
such as 'separate development' on the one hand, or 'non-
racial democracy' on the other.

"What, therefore, is essential is an agreed solution, a solu-
tion by consent. Indeed an imposed solution is no solution at
all. On the other hand, the difficulties of an agreed solution
are formidable.

"But the difficulties of the situation, although they must be
boldly faced, must not drive us to the assumption that there is
no solution at all. Least of all can members of the South
African Institute of Race Relations so assume since hat
would amount to a denial of the very principle of the Insti-
tute's existence." 9

Molteno concluded by quoting Professor W. J. H. Mackenzie as
saying that:

"No situation whatever can be preserved forever by any
safeguard whatever: you cannot sit on bayonets or en-
trenched clauses."

and himself said:

"The belief is probably justified that inter-action between
world forces and the integrating forces at work in South
Africa itself will, in any event, ultimately profoundly modify
the caste structure of our society. But the nature of the society
that will ultimately emerge will be profoundly and diversely
affected according to whether the transition is accompanied
by violence, conflict and hatred or by inter-racial accord, co-
operation and goodwill."1°

Molteno's Presidential Address was widely reported both loc-
ally and overseas and praised for its constructiveness and clarity.
Most agreed with Lord Brand that it was "a remarkably incisive
investigation of the problem of making a democracy in South
Africa which is fair to all races"» while Mr Colin Eglin wrote to
Molteno that:
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"A careful and critical consideration of your address . . . has
confirmed my view that it is one of the most penetrating and
constructive contributions made in recent years towards a
solution of the vexed problem of political development in our
multi-racial society.

"I hope that it will be read without prejudice by men and
women of all sections of our community so that it may be
encouraged to adopt the same attitude of reasonableness and
objectivity which characterises your address."12

The high standard set by Molteno is his Towards a Democratic
South Africa was maintained in his 1960 Presidential Address
Fifty Years of Union," which was an analysis of how the Union
came to be formed, its constitutional arrangements, their impact
on race relations, the underlying principle of white legislation and
social policy and the Union's position at that stage. Molteno also
examined the forces likely to reverse the fifty year-long deteriora-
tion in race relations and suggested what tasks white democrats
in South Africa should set themselves.

The change of Government in 1948 and the new legislation
which resulted posed a grave dilemma for the Institute of Race
Relations. It was suggested that the Institute should review its
method in the light of events and of its purpose and that it should
be more "militant". The question of militancy had already been
fought out within the Institute's Council in January 1943, when it
was decided that he Institute should eschew all party-political
alignment and go forward seeking solutions together with all men
of sincere views." This view was maintained after the National
Party came to power. The feeling was, as Mr Quintin Whyte, the
Institute's Director wrote, that:

"If the Institute becomes militant, then it is fair to say that its
affiliations will be halved and its membership very consider-
ably diminished. Its staff will become qualitatively poorer
and it will have lost many of the elements which today give it
authority and recognition.

"The Institute would, by becoming militant, depart from
the terms and spirit of its own constitution. It would be
breaking faith with itself and would be attempting to do the
work of other bodies probably better fitted to do such work.
As an organization the Institute is not by tradition and train-
ing temperamentally fitted for militancy."15

Molteno supported the view that the Institute should not form-
ally enter the political arena and that it should retain its tradition-
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al pattern of activity, which was primarily that of research and
investigation. However, he did support the belief that the Institute
needed a political "front" or body, which could represent and
change public opinion. He, therefore, consented to being elected as
a Patron of the Civil Rights League when it was formed in Cape
Town in September 1948. Although the original task of the League
was to defend the political and franchise rights of the coloured
people, it became pre-eminent in consistently opposing and con-
demning acts such as the Suppression of Communism Act,
Number 44 of 1950, which contravened its deeply held belief in the
validity of the Rule of Law as a fundamental principle of Western
Civilization. Molteno actively assisted the League for many years
in such ways as the drawing up of memoranda and petitions,
appearing on its public platforms and representing it at various
hearings and enquiries.

After 1948, the Institute's Cape Western Regional Office became
increasingly involved in the incidents of a traumatic situation
resulting from the express official resolve to make the Western
Cape an experimental area for the implementation of the policy of
"Separate Development". The necessarily small personnel of the
Regional Office seemed at times faced with submersion in the
rising tide of work — work moreover, of a skilled nature, involving
knowledge of a network of legal regulations and experience of its
practical administration of officialdom — which increasingly de-
manded their attention and action. What was urgently needed if
this indispensable work was to be carried on was voluntary assist-
ance on a considerable scale, under skilled and experienced direct-
ion, and this the Institute certainly locally lacked the prestige and
influence to muster. The situation was not helped by prevailing
white ignorance of the life and behaviour of their African compat-
riots and blinding indifference to their most elementary needs
Fortunately an organization of devoted women, originating in a
mass movement of protest against what they regarded as the
violation of the Constitution in the removal of coloured voters
from the common roll, settled down to study the maladies char-
acterising South African society, and how to contribute towards
diagnosis and the prescription of remedies for the cure. Such was
the essential role of the Black Sash.16

The Black Sash was the successor to the Women's Defence of the
Constitution League, formed in protest against the apparent polit-
ical chicanery of the Senate Act, 1955. With the eventual uphol-
ding of the Act by the Appellate Division, the League appeared to
lose its raison d'être and faced an uncertain future. A number of
prominent academics, lawyers, businessmen and journalists such
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as George Clay, Professor Ben Beinart and Molteno were consult-
ed in regard to the question of the League's future. According to
Mrs Eulalie Stott17 and Cherry Michelman, '8Molteno recommend-
ed that the League disband, because he had never believed that
the League could become a mass organization, since all the sign-
atories of its first petition had in common was a shared irritation
over a political manoeuvre of doubtful legality and morality.
Believing that only a dedicated anti-apartheid movement could
sustain opposition to the Nationalist Government once the Senate
Act was no longer an issue, he doubted whether these women were
really committed to that kind of struggle. While admiring the
League for its courage in undertaking vigils and protests, he
thought it improbable that so diffuse a group of housewives could
be transformed into a disciplined fact-orientated organization
which would examine legislation on the basis of substance as well
as procedure. In Cherry Michelman's words:

"In retrospect, Molteno was convinced that his advice had
been wrong, since the League had been able to turn itself into
a serious opponent to apartheid and survive. But he was
right to this extent at least: the League could not make the
shift to serious opposition to apartheid and remain a mass
organization. It was able to survive by virtue of its tenacity
rather than its numbers, as a small dedicated group of edu-
cated, informed women who abandoned the Joan of Arc
dreams of miraculous moral conquest by triumphant multi-
tudes."19

In the Western Cape, it was the social enormity of the deliberate-
ly designed "migratization" of African labour that early engaged
the earnest investigation and civilised compassion of the Black
Sash. Hence in 1958-9 they set up the Athlone Advice Office,
where daily, voluntary workers under skilled direction and devot-
ed leadership, investigated the cases of and advised the African
victims of Government policy, and made representations to the
authorities in vindication of the rights still remaining to Africans
in the region, and where necessary, arranged for their defence in
the courts. It was the setting up of this Office that provided the
means for the relief of the Institute of Race Relations Regional
Office from the mounting burden of work in which for the previous
twenty years, it had been engaged. Moreover the advantages of
centralising such work in one office were apparent. For that reas-
on the Institute appealed in 1962 to the Black Sash to merge its
activities in this field with those of the Institute. The resulting
agreement amounted to joint control of the Advice Office by the
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Institute and Black Sash, under the direction of an Organizer
appointed jointly by the two organizations. Since then, the
Athlone Advice Office with its services has proved of immense
value to the very many needing its assistance. It must be recognis-
ed, though, that the inspiration for the Office had its roots in the
Institute's Case Work, which was initially handled by Molteno in
his chambers in Wale Street in the late 1930s.

From the inception of the Black Sash, Molteno was at its contin-
ual beck and call. To all its requests for advice and assistance, he
responded positively, often at great cost to himself and his health.
He assisted the Sash with the drafting of numerous memoranda
on current problems and legislation, advice concerning the legal-
ity of posters, petitions and demonstrations and assistance in
negotiations with the authorities. He also participated in a
number of the Sash's "Brains Trusts" and delivered talks on such
subjects as the Pass Laws, the Urban Areas Act and constitu-
tional reform. He became the chief legal advisor to the Sash,
assisted in this task by Mr Lewis Dison, SC, Advocate E. L. King,
SC, Professor Ben Beinart and Mr David Dallas.

The work of the Athlone Advice Office hinged largely on current
implementation of the legislation restricting the rights of Afric-
ans to remain in certain areas. Of prime relevance here was the
section 10(1)of the Bantu (Urban Areas) Consolidation Act, No 25
of 1945, as amended:

"10(1). No Bantu shall remain for more than seventy-two
hours in a prescribed area unless he produces proof in the
manner prescribed that —

he has, since birth, resided continuously in such area; or
he has worked continuously in such area for one employ-

-er for a period of not less than ten years or has lawfully
resided continuously in such area for a period of not less than
fifteen years, and has thereafter continued to reside in such
area and is not employed outside such area and has not
during either period of thereafter been sentenced to a fine
exceeding one hundred rand or to imprisonment for a period
exceeding six months; or

such Bantu is the wife, unmarried daughter or son under
the age at which he would become liable for payment of
general tax under the Bantu Taxation and Development Act,
1925 (Act No 41 of 1925), of any Bantu mentioned in para-
graph (a) or (b) of this sub-section and after lawful entry into
such prescribed area, ordinarily resides with that Bantu in
such area; or
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(d) in the case of any other Bantu, permission to remain has
been granted by an officer appointed to manage a labour
bureau in terms of the provisions of paragraph (a) of sub-
section (6) of section twenty-one term of the Native Labour
Regulation Act 1911 (Act No 15 of 1911), due regard being
had to the availability of accommodation in a Bantu resi-
dential area."21

Many Africans, having been endorsed out by the provisions of
the Act, appealed to the Advice Office for aid. Numerous appeals
were lodged on their behalf in the lower courts and in the Bantu
Commission Courts. Occasionally an appeal would be lodged in
the Supreme Court and if that failed, in the Appeal Court. One
such widely-publicised case, in which Molteno appeared for the
appellant, was that of Mary Xala y The State.

On 17 November 1966, Mary Xala was found guilty in the court
of the Bantu Affairs Commissioner of being illegally in the "pre-
scribed area" of the Cape Peninsula in terms of Section 10(4) of
Act 25/1945 read with Section 10(1)and Section 44 of the same Act
and fined R10 or 30 days. She appealed to the Supreme Court but
her appeal was not upheld."

Mary Xala had come to Paarl in 1945from Tsomo in the Trans-
kei where she was born. Later in the year she came to Cape Town,
met her husband and married. They lived together in the "pro-
claimed area" of Cape Town from 1945 until he died in 1964.

In June 1965 she visited her sick mother in Tsomo, leaving her
four children and all her furniture and belongings in her house in
Guguletu, taking only one small suitcase with her. Her stay,
intended to be short, lasted 14 months, because she became ill
herself. When she returned to Cape Town she was endorsed out on
the grounds that she had been away for more than 12 months.
Later, because she did not leave, she was charged with being
illegally in the area.

The Magistrate found that her absence for over 12 months was
not a reason for cancelling her qualification under Section 10(1)(b)
Act 25/1945, since her intention had not been to leave the area
permanently, as her family and property remained in Guguletu.
However, he challenged her qualification because although she
had resided in Cape Town from 1945 until she went away in 1965
she registered only in 1954, so that her presence in Cape Town
between 1952 and 1954 was illegal until that date.

She appealed to the Bloemfontein Appeal Court on the grounds
that she qualified to be in the Cape Town area under Section
10(1)(b) of Act 25/1945, since she had resided continuously in
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Cape Town since 1945 and registered at Langa immediately she
was required to do so and obtained permission to remain in that
area.

The case was exceedingly important since no women anywhere
in South Africa registered before 1954 — in many towns such as
Johannesburg it was even later. It meant therefore that no women
in Cape Town qualified to remain there unless they were born
there and lived there ever since, or were married to men who
themselves qualified and ordinarily resided with them. Hundreds
of women anxiously awaited the outcome of the appeal.23

Molteno was frankly pessimistic about the outcome of the case.
Observing the tendency of the Court "to swing too far in favour of
the immunity of the executive Government,"24 he believed that
though the prospects of success were very slender indeed, the issue
was of sufficient importance to enough people (indeed, hundreds
of thousands were involved) to warrant an appeal. "At least," he
wrote, "if a wanton denial of justice is being perpetrated upon a
vast proportion of Consultants' black compatriots, let the rightly
renowned South African Judiciary be presented squarely with the
opportunity of affording the relief which justice requires."26

In the event, the Appeal Court dismissed the appeal in March
1968.26 The implications of the failure of the Mary Xala appeal
were far-reaching. It put an end to the general belief that women
who could prove that they lived continuously in one area for over
fifteen years qualified in terms of section 10(1)(b) of the Urban
Areas Act to remain in the area permanently. The loss of the
appeal confirmed the Cape Supreme Court decision that legal
residence dated from the time specific permission was given to
reside in any area.

No African woman anywhere in South Africa could qualify on
these grounds because nowhere were women required to register
until about 1954 in the Western Cape and very much later in all
other parts of the country.

After 24 June 1952 all Africans who did not qualify (by virtue of
having been born in the area and lived there ever since, or by
having already been continously in the area for fifteen years or
worked for ten years for one employer) had to obtain permission to
remain in the area within 72 hours. Failure to do this meant that
their continued presence in the area was illegal. Legal residence
therefore dated from the date when they first obtained permission
and were registered as so doing. Since no woman in Cape Town
registered before late 1953 or early 1954, no woman in fact quali-
fied under Section 10(1)(b) of the Urban Areas Act unless they had
worked legally for ten years for one employer. Yet even exemp-
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tions on these grounds were being cancelled and the women en-
dorsed out of the areas after, in many cases, well over 20 years
continuous residence — residence which they and the officials
believed to be legal. The result of the Mary Xala appeal was,
indeed, a heavy blow, affecting at least hundreds of women.27 But
it did focus attention on the tragic circumstances in which urban
Africans found themselves and for whose cause the Black Sash
and Molteno fought so persistently.

On Molteno's death, Mrs Noël Robb, paid tribute to his aid to the
Black Sash over the years:

"We believe that it is no exaggeration to say that the Black
Sash here in the Western Cape could not have achieved or
maintained half its stature, let alone kept on the right side of
the law, without the guidance and support and inspiration,
the devotion to our common cause, afforded us over more
than seventeen years by Donald Molteno.

"He taught us all we had to know about Civil Rights, about
the iniquities of the Pass Laws and influx control, the intri-
cate ramifications of the migrant labour system; and so
much more .. .

"His knowledge and experience gained over twenty years
before the Sash came into existence illuminated all our ef-
forts to inform and educate ourselves and the South African
public.

"And at our National Congress in 1958 a resolution that he
helped to structure (calling for a moving on from protest and
propaganda on unjust laws to the giving of active help to
their victims) founded our Advice Offices, where many thou-
sands have been given some shelter from the winds of what
he has called 'our merciless society'.

"Perhaps we shall remember him most happily for the
grace with which, when we tried to express our gratitude he
boosted our ego, saying it was entirely for him, and an up-
until-then small number of allies, to be grateful for so large
an advent on to the side of the angels as was represented by
the 'ladies of the Black Sash'."28
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CHAPTER 12

PROFESSOROF LAW

-Rfr olteno practised at the Cape Bar from 1932 until the
"I beginning of 1964 when he was appointed Senior Lecturer in

the Department of Roman-Dutch Law at the University of Cape
Town. In January 1967, Molteno, who had been granted the
patent of the Queen's Counsel on 20 November 1952, was
appointed to the newly established Chair of Public Law at the
same university.

Molteno was no stranger to the field of legal education. During
his earlier years of practice he was engaged in legal education to
the extent of lecturing to classes of articled clerks reading for the
Attorney's Admission Examinations. Much of this teaching work
was, in those days, done by practising advocates. In addition, he
was for five years engaged as a law reporter for the official Law
Reports of the Cape Provincial Division. He relinquished the
latter appointment on his election to Parliament in 1937, owing to
the additional pressure on time that Parliamentary duties in-
volved.'

From time to time, during his years of practice at the Bar,
Molteno lectured for the Law Faculty at the University of Cape
Town in order to assist temporarily during periods of staff vacan-
cies or absences of staff members. For instance, after the death of
the late Professor E. Emmett, and pending the assumption of his
duties by the late Professor Tom Price, he lectured for six months
on English Law (then an Ll B subject). Again, for the whole of the
academic year 1949 he lectured to Ll B students on the Law of
Succession and examined in that subject.

Later he was External Examiner in English Law, and later still,
when the latter was superceded by Comparative Law as an LI B
subject, he was appointed to the permanent staff of the Univer-
sity.'

Molteno was, from 1960 to 1962, President of the Cape Bar
Council, and for many years he served on the Executive of the
General Council of the Bar of South Africa.

He was also associated with the University of Cape Town
through his membership of the Council of the University, on
which he served from 1952 to 1960. He resigned in 1960 so as to
create a vacancy, making possible the election of MrFrankRobb,
Chairmanof the FinanceandGeneralPurposesCommittee,who
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had not been reappointed as a Government nominee on expiry of
his current term of office. He took this step with personal regret,
owing to the value he attached to his membership, but in what he
objectively considered to be in the interest of the University in
view of his admiration for Mr Robb's financial ability.

It is appropriate to mention that in February 1966, Molteno was
invited by Professor D. V. Cowen, then attached to the Office of
the Prime Minister of Lesotho, to go to Maseru to discuss with the
Lesotho Government the question of whether he would be pre-
pared to accept the position of Chief Justice of that State. This was
a proposition he felt bound to consider. He accordingly went to
Maseru and had conversations with the Prime Minister, Chief
Leabua Jonathan and other Ministers dealing with the matter.
Apart from general considerations, such as seniority, long expe-
rience at the Bar, etc, it is probable that the appraoch to Molteno
had been prompted by his special experience and interest in Con-
stitutional Law and the study he had made of that subject. The
latter consideration was naturally of partciular concern to that
Government, since the new Constitution of Lesotho was a rigid
one, imposing on the High Court the important and difficult func-
tion of reviewing the acts not only of the Executive but also of the
Legislature, in cases where a party complained that such acts
were arbitrary and ultra vires and thereby infringed his legal
rights. After due consideration and reflection he intimated to the
Lesotho Government that he would not be available to fill this
important office. Among his reasons for doing so, a very import-
ant one was the work he was doing, and his interest in it, at the
University.3

Although Molteno was appointed Acting Head of the Depart-
ment of Roman-Dutch Law in 1966, as a result of the untimely
death of Professor Price, his real interest always lay in the field of
Constitutional Law, and it was no surprise when he was appoint-
ed to the Chair of Public Law in January 1967.

Constitutional Law had always been, above all others, of su-
preme interest to Molteno, stemming originally, possibly, from
the consideration that it formed, in some sense, a connecting
bridge between the two great departments of study and work that
had occupied his past career, namely law and public affairs, or
government. This interest had been reinforced by his interest in
history, which was so vital to the reading of Constitutional Law
and comprehension of its principles.

As mentioned previously, it had been Molteno's good fortune to
have been professionally engaged as Counsel in the whole series
of cases arising out of the constitutionalcontroversy,involving
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the powers and functions of the South African Parliament from
1937 to 1956. Thus he was so engaged, as junior to the late Advoc-
ate D. M. Buchanan, KC, in the very first of these, that of Ndlwana
v Hofmeyr, NO (1937 — the "Native Vote Case"), and also as one
of the team of Counsel in the later cases to which that decision
opened the door, namely, Harris y Minister of the Interior (1952 —

the "Coloured Vote Case", the "High Court of Parliament Case"),
and Collins v Minister of the Interior (1956 — the "Senate Act
Case").

On the subject of Constitutional Law Molteno published, under
the auspices of the South African Institute of Race Relations, The
Betrayal of Natives' Representation, Fifty Years of Union, To-
wards a Democratic South Africa, and The Assault on our Li-
berties. All these dealt with South African constitutional develop-
ments and principles, some of them on a comparative basis in
relation to other countries. The last-mentioned he was asked to
write as a sort of "curtain-raiser" to a larger work, Civil Liberty in
South Africa, by Professor Edgar Brookes and Advocate
Macaulay, QC. Another important publication by Molteno was
The Rules Behind the Rule of Law, being the first Edgar Brookes
Academic and Human Freedom Lecture, delivered at the Univer-
sity of Natal on 30 August, 1965, at the request of the Students'
Representative Council of that University.4

Attention has previously been devoted to the Report of the
Constitution and Franchise Commission, appointed as advisory
to the Progressive Party of South Africa, of which he was the
Chairman. As indicated, although the Report (two volumes) was
the work of the Commission as a whole, the main (majority)
Report was written by Molteno after circulation of drafts to, and of
course, consultation with, his colleagues. It might be added that
Molteno was also previously briefed by another political party,
the United Party, to advise it, as a constitutional lawyer, in regard
to its proposals for reform of the Senate, and to do so on a compara-
tive basis in relation to the composition and powers of Second
Chambers throughout the Western world, the only difference
being that his Memorandum on the subject was unpublished.5

Molteno was, of course, from 1937 to 1948 a Member of Parlia-
ment. The relevance here to the subject of Constitutional Law was
the experience gained in connection with the procedure, practice,
privileges and rules of Parliament, the lex et consuetudo Parlia-
menti, an important aspect of the wider subject of Constitutional
law, as well as general aspects of practical government admini-
stration.

Molteno was also well-versedin the subjectof Administrative
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Law. He regarded it as a subject of growing legal importance,
being concerned with the powers of Ministers, public officials,
boards, local authorities, etc, in terms of an increasing volume of
legislation relating to economic and social planning and regula-
tion, and in South Africa, to the civil liberties of the individual and
segregation of the races. A very high proportion of his legal pract-
ice, both in Chambers and in Court, especially after taking silk,
was concerned with this branch of the Law. Molteno's mastery of
administrative law, coupled with his strong belief in the Rule of
Law, resulted in his appearance in a number of cases which con-
cerned the erosion of civil liberties in South Africa in the 1950s.
His greatest triumph was perhaps Regina y Ngwevela 1954 (1) SA
124 (AD) where the Appellate Division held that the audi alteram
partem principle applied to the powers granted s9 of the Suppres-
sion of Communism Act 44 of 1950. The triumph was short-lived
for the decision was effectively nullified by subsequent legislation
(Riotous Assemblies and Suppression of Communism Act 15 of
1954).6

As to Molteno's publication on this subject, Acta Juridica (1963)
published an article by him consisting of a detailed review of the
book by Advocate L. A. Rose-Innes, Judicial Review of Admini-
strative Tribunals in South Africa.'

With regard to Public International Law, this subject or course,
did not ordinarily fall within the scope of legal practice, save in
very rare cases, such as that involving the South African Govern-
ment before the International Court ofJustice at the Hague. Apart
however, from the inclusion of this subject in his reading for the
Cambridge Law Tripos, Molteno afterwards devoted a certain
amount of study to it, especially in connection with the organisa-
tion of the United Nations. He kept up with developments in this
field of law, since he was for a number of years, External Examin-
er in it for the Ll B examination of the University.'

Molteno's versatility in the field of law can be seen in his inter-
est in the closely related fields of Criminal Law and Procedure.
Here, he could fairly claim many years of detailed practical
experience. In his earlier days at the Bar, he appeared regularlyin
the Criminal Sessions. And for many years he regularly conduct-
ed both prosecutions and defences on the Western Circuit. He had
also had considerable experience in the Magistrates' and Region-
al Courts, where some of the more important criminal cases, from
the legal point of view, were tried. Particularly in cases involving
statutory encroachment on civil liberties, his experience extended
right into his days of senior practice.'

It might be addedthat in 1963 he was briefed by the Attorney-
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Generalof Bechuanaland Protectorate (now Botswana) on behalf
ofhis Government, to examine in detail a specimen Criminal Code
for the Territory, as taken from that of a colony where English
Law prevailed, and to advise in detail on the alterations and
adaptations that should be made in order to render it suitable for
Bechuanaland.1°

Besides his sound comprehension of the principles of General
Jurisprudence, Molteno had a life-long interest in the field of
Private Law, the principles of which he was familiar with through
long training and practice. For some years he taught the Law of
Property and the Law of Succession to Ll B and Diploma students.
As to the procedural aspect of the latter, he wrote an article for
Acta Juridica in the form of a detailed review of the latest edition
of Administration of Estates by a leading authority on the subject,
Advocate D. Meyerowitz, SC"

Molteno's practice in Private Law, like that in Public (save, to
some extent, in Criminal Law), was very largely a purely legal
one, as opposed to dealing with trial cases. Although such work
was to a considerable extent done in Chambers, and remem-
bering, also, the very small proportion of cases heard in court that
would ever appear in the official Law Reports, he could have justly
claimed that the number of reported cases in Private Law in
which, over the years, he appeared, indicated the quality of the
workhe did in this field."

Molteno was to serve as Professor of Public Law at the Univer-
sity of CapeTown for five years until his death on 24 December
1972. At the time many of his associates expressed their great
admiration for the courageous manner in which he had given his
best, both on the administrativeside when he was Dean of the
Facultyof Law"and as a lecturer,in spiteof persistentill health.
Boththestaff andstudentshadanaffectionforhim,especiallyfor
his intimate way of teaching. Formercolleagues eulogisedhis
intellectual gifts, his high sense of duty, his passion and his
commitmentto the great liberal ideas of humanity, tolerance,
respectforthe rights of the individualand devotionto the ruleof
law.

LeoMarquard, who was associatedwith Molteno in many act-
ivities, recalled his ability to see and explain a general legal
positionwhile not for one momentlosing sight of the individual
case:

"Tohim the libertyofthe individualwas paramount.If that
was threatenedhe leapt to the defence—the defenceof that
particularindividual in the first place;but the defencewas
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never in vacuo. it was based on principles that seemed a
natural part of Donald's mind.

"The only time I ever saw him angry was when, through
negligence, an African had been allowed to remain in prison
over a weekend when he could have been bailed out. That a
human being's liberty could be so lightly regarded was be-
yond his comprehension or tolerance and I shall not easily
forget his anger on that occasion.

"I have lively recollections of his incisive speeches, but
even more of the committee meetings or social occasions
when such things were discussed. Donald often seemed
aggressive when he frowned and said: 'Where did you get
that?' or 'Now why did you say that?', as if you were being
cross-examined. But this was merely his insistence on fact as
distinct from opinion.

"He was serious about such things and would let nothing
pass untested. But at the back of it all was the boyish smile
we knew so well and the delightful sense of humour of some-
one who read not only Hansard but also P. G. Wodehouse.""
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CHAPTER 113

CONCLUSION

The bald facts of DonaldMolteno's careerreflecta lifetimeof
service in the cause of human rights and freedom.Molteno

was of a generationof men of the Capewho sacrificedtheirown
easeandtimein selfless andunstintedworkonbodiessuchas the
Civil Rights League, the South African Institute of Race Rela-
dons, andmany others.Theirconcern,sharpenedafter1948, was
to keepalive in oursocietythe valuesoftoleranceandindividual
libertywhichwereassociatedwiththeCapeliberaltraditionas it
grewup in pre-Uniondays. Molteno felt deeplyforthis tradition
and all it entailed.'As Ellen Hellmanwrites:

"Iregardedhim as a liberalin the finest traditionof liberal-
ism — and I happentobelongtothe generationthat grewup
with a deepbelief in the tenets of what is now regardedas
'old-fashioned'liberalismandamstillprettyunregeneratein
these beliefs, outwornas they now appearto be".2

In practical terms, it could be argued that these liberals
achievedno spectacularsuccessandthatmuchoftheirhardwork
over the years seemedto have come to nothing. Moreover,and
perhapsmoredistressing,theriseofblackpower,blackconscious-
ness and black theologyin the 1960s and 1970s appearedto por-
tenda blackrejectionof "theSouthAfricanliberalalways found
in expensivesuroundings against a backgroundof Bantuin their
properplace . . . lookingtotheUnitedStatesorsomeothermiracle
to revolutionizeSouthAfrica,andbelievingthat it can bedonein
a way that will preservethe expensive surroundingsand the
Bantu in their properplace."3 Liberalsfoundto theiralarmthat
they werenot exemptfromblackaccusationsthat the white com-
munity were too fond of their privileges, their comforts, their
prejudicesever to comejound voluntarily to the idea of a truly
multi-racialdemocracy.In AlbertLutuli's words:

"Somewhereweceasedhopingfora voluntarywhite change
of heart."'

Werethen the effortsmadebypeople likeHoernlé, theRheinallt
Joneses, the Ballingers andMolteno worthmaking?Wouldit not
havebeenbetter,moreuseful,if thesepeoplehadleftSouthAfrica,
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and either given their loyalty to some new country or tried to work
for change in South Africa from abroad?5

It should be noted that up to 1948,liberals who hoped for full
recognition of black rights in South Africa, while having
experienced many disappointments, had many reasons for en-
couragement and hope. There was a strong feeling that the Smuts
government was moving, albeit in far too slow a fashion, in the
right direction. The optimism that liberals felt at the time could be
seen in Mrs Ballinger's belief that "if we had not had the awful
disaster of losing the 1948general election, we would gradually
have come to win the political battle. "6

After the Nationalist victory in 1948,however, the tide began to
run swiftly in what was, to the liberal point of view, the wrong
direction. The implementation of the policy of apartheid
destroyed what gains had been made in the philosophical and
political fields. As a consequence of the Nationalist attitude to
African leadership and grievances, the chance was missed, if not
lost forever, of creating the understanding between black and
white on which alone the security of South Africa could be built.

"Politically speaking," Mrs Helen Suzman contends, "South
Africa reached its crossroads many years ago —during Dr
Verwoerd's days as Prime Minister.

"Dr Verwoerd produced a concept which has been able to
deceive the Nationalists all these years. He convinced them
that their policy of apartheid was ethical and not based on
naked racism.

"The breakthrough for him was being able to convince the
Afrikaner academics of this. Without them the policy would
not have been able to survive."'

Liberal resistance to apartheid was consistent and unremitting.
Every protest they made against the unjust or inhuman treatment
of Africans or the erosion of civil rights laid themselves open to
the charge that they were undermiling white civilization. The
more radical faced arrest, detention, imprisonment or banning.
Many faced intimidation and harassment. Most liberals were to
feel at some stage a sense of frustration and helplessness. This
feeling has been recalled by Dr Edgar Brookes:

"Gross injustices take place in the sacred name of apartheid.
Even though occasionally facts may be exaggerated, no one
who knows South Africa can gainsay the fact that gross
injustices do occur and occur freqently. One is generally
helpless before them. Write a letter of protest to the press, and
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it drops into the sea of printer's ink without leaving a ripple.
Call a protest meeting and the attendance is so poor that one
dare not risk hiring a big hall and having the papers report
that it was half-empty. Form a procession and the police or
the local authorities intervene. Make a stand with placards
and the Security Police prowl around in an intimidating way
taking photographs — not that one minds that — while the
crowds just flow past."8

However, as Dr Brookes shows, many liberals were convinced of
the need to keep on, not counting the cost, not even asking if it was
worthwhile, for the absence of all protest would make things
doubly bad. Donald Molteno was a prominent member of this
band of people with whom, in varying degrees he found kindred
spirits — men and women such as Margaret Ballinger, Albert
Centlivres, Oscar Wollheim, Leonard Thompson, Gerald Gordon,
Colin Eglin, Zach de Beer, Helen Suzman, Ellen Hellman, Ber-
nard Friedman and Edgar Brookes. They were in accord with
Martin Luther King's dictum that "to ignore evil is to become an
accomplice to it. "9 By their actions they exposed all those of the
silent majority who hung back and would not take up their share
of adult responsibility for the hunger and hardship, the un-
necessary frustration of the human spirit in South African
society. They fulfilled the obligation of thinking," responsible
human beings to protect against the evils of their society.

Throughout the constitutional crisis of the 1950s and sub-
sequent times of great stress, Molteno and his fellows ensured that
the best values of a free society remained in the public awareness.
They were particularly concerned to remind people of the im-
portance of free institutions and freedom of expression in any
attempt to resolve the South African dilemma. It is in no small
measure due to their efforts that South Africa, in the present time
of increasing stress, can still claim a degree of free expression and
the maintenance of the Rule of Law. As the heirs of a great
tradition, they stood for civil and constitutional liberty for black
and white, racial conciliation and Western standards of liberty
and tolerance» That there are still many people in our society
concerned to work for these values and goals is a tribute to the
endeavours of that select group of people who, perhaps, rather
enjoyed referring to themselves as "the last of the old Cape
liberals."
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Ballinger Papers, A 410 F 3, Minutes of SALA Council Meeting, Cape Town, 8-
9 May 1953.
Dr O. D. Wollheim, interview, 25 February 1976.
Advance, 25 June 1953.
Cape Times, 11 May 1953.
G. Carter, The Politics of Inequality: South Africa since 1948, London, 1958, p
348.
ibid p 349; Ballinger Papers, A 410 F 3, Minutes of Second National Congress
of Liberal Party, July 1954, p 11 ff.
Alan Paton, The Long View, London, 1968, p 31.
Cape Times, 11 May 1953.

17. Liberation. "Searchlight on the Liberal Party", June 1953, p 7.
Alan Paton, letter, 2 March 1976.
Ballinger Papers, A 410 B 2, Molteno to Margaret Ballinger, 9 October 1957.
Cape Times, 25 October 1957.

Chapter 9
The Molteno Report for the Progressive Party, Col I: Franchise Proposals and
Constitutional Safeguards, 1960, pp 5-6.
Molteno Papers, BC 579 C 11.8, Molteno to Dr J. Steytler, 8 January 1964.
Molteno Papers, BC 579 I 1.26, Molteno to Ellen Hellman, 21 March 1960.
It should be emphasised that the Molteno Commission had no power to lay
down Party policy. As appears from the Terms of Reference, its functions were
limited to advising the Party. The Commission was one of experts in various
relevant fields. Some of them were Progressive Party members such as of
course, Molteno, but the majority were not. Nor, where there were disagree-
ments between members of the Commission, did these proceed along Party
lines. In both reports those making reservations dissenting from the majority
included Party members.
The meetings were held on 20 February 1960, 14-15 July 1960, 26-27 August
1961 respectively.
Molteno Papers, BC 579 I 1.37, Minutes of Meeting of Progressive Party
Commission on Constitution and Franchise (Molteno Commission), 29
February 1960.
Molteno Papers, BC 579 I 2.52, Minutes of Meeting of National Executive of
Progressive Party, 12 and 13 August 1960, p 7 ff; BC 579 I 1.119, Draft
Recommendations to Congress by the National Executive on Franchise
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Qualifications, the Senate and a Bill of Rights.
The Molteno Report for the Progressive Party, Vol I: Franchise Proposals and
Constitutional Safeguards, 1960, pp 7-28.
Molteno Papers, BC 579 I 1.38, Notes arising out of the first meeting of the
Commission, 20 February 1960, p 2.
Molteno Papers, BC 579 I 2.9, Minutes of First National Congress of Progress-
ive Party, 15 and 16 November 1960.
See Molteno Papers, BC 579 I 1.38, Notes arising from the first meeting of the
Commission, 20 February 1960; BC 579 I 1.87, Memorandum on second and
third terms of reference, 5 October 1960.
See Molteno Papers, BC 579 I 1.49, Muriel Horrell, Research Officer, South
African Institute of Race Relations, to Molteno, 29 April 1960.
The Molteno Repoit for the Progressive Party, Vol I: Franchise Proposals and
Constitutional Safeguards, 1960, pp 11-12.
Molteno Papers, BC 579 I 1.76, Molteno to Dr S. Cooppan, 2 August 1960.
Such persons would be entitled to elect, in specially delimited constituencies,
from one-quarter to one-fifth of the members of the House.
Molteno Papers, BC 579 I 1.38, Notes arising from first meeting of the Com-
mission, 20 February 1960, p 4.
cf. the words of Sir Ivor Jennings:

"Those who want to ensure 'white supremacy' do not want a double roll ...
Similarly those who want 'black domination' do not want an upper roll ...
Those who do not want the double roll are the 'liberals' or non-racialists, who
want to extend the franchise as widely as possible, but who also want to
maintain the efficiency of government while the general population are
receiving general and political education." (Sir Ivor Jennings, "The Double
Roll as a means of Enfranchising Africans", Optima, Vol II, No 2, June 1961,
pp 61-67).
The Molteno Report for the Progressive Party, Vol I: Franchise and Constitu-
tional Safeguards, 1960, p 17.
Molteno Papers, BC 579 I 1.37, Minutes of the Meeting of the Progressive
Party Commission on Constitution and Franchise, 20 February 1960, p 8 ff.
See eg, Molteno Papers, BC 579 I 1.68, Memorandum on Scheme for Composi-
tion of Senate, nd.
See Molteno Papers, BC 579 I 1.68, Minutes of Meeting of Progressive Party
Commission on Constitution and Franchise, 14 and 15 July 1960, p 7 ff.
See Molteno Papers, BC 579 I 1.38, Notes arising from first meeting of Com-
mission, 20 February 1960, p 4ff.
An example quoted in the Molteno Report, Vol I: Franchise Proposals and
Constitutional Safeguards, 1960, p 20:

"In an Eastern Cape constituency, 10 000 votes are cast — 6 000 European,
3 000 African and 1 000 Coloured for two candidates, X and Y.

	

X gets 1 300 European votes Y gets 4 700 European votes

	

2 200 African votes 800 African votes

	

700 Coloured votes 300 Coloured votes

Total 4 200 Total 5 300

Y is returned. He has the highest number of votes. His appeal has evidently
been mainly to the European voters who are in a considerable majority. But
he has received sufficient African and Coloured votes to give him more than
one-fifth of the total votes cast by each of these communities.

But if, eg,

	

X gets 1 200 European votes Y gets 4 800 European votes
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2 500 African votes 500 African votes

	

800 Coloured votes 200 Coloured votes

Total 4 500 Total 5 500

X would be returned because Y, although he heads the poll, has failed to get
one-fifth of the African votes and X's proportion of the European vote is
higher than Y's proportion of the African vote.
ibid
Molteno Papers, BC 579 I 1.38, Notes arising from first meeting of the Com-
mission, 20 February 1960.
ibid, p 10.
ibid, p 11.
The Bill of Rights would ensure that no white Parliamentary majority, how-
ever large, could prevent the acquisition by blacks of the educational and
economic qualifications for the franchise. The anti-discrimination clause of
the Bill of Rights would prevent a white majority in the House of Assembly
from authorising the public expenditure of less on the education of black
children than on white. This would mean in effect compulsory education for
black children and hence the required educational qualification for the fran-
chise could be generally attained. The same provision of the Bill of Rights
would prohibit economic colour bars and guarantee "the rate for the job", as
well as equal access by all to land and equal opportunities for all to obtain
licences to trade, to operate transport enterprises, to manufacture, etc. There-
fore, in so far as the law was capable of doing so, the opportunity for blacks
progressively to qualify as voters would be guaranteed. What the Bill of
Rights could not do, of course, was to disarm prejudice, hatred or desire for
revenge upon the white minority for past injustices. But then nothing could
disarm these, and if these were to be the decisive factor, an ultimate civil war
was inevitable.

(See Molteno Papers, BC 579 I 1.76, Molteno to Dr S. Cooppan, 2 August
1960.)
Joanna Strangwayes-Booth, A Cricket in the Thorn Tree: Helen Suzman and
the Progressive Party, Johannesburg, 1976, p 190.

Chapter 10

Molteno Papers, BC 579 I 1.68, Minutes of Meeting of Progressive Party
Commission on Constitution and Franchise, 14 and 15 July 1960, p. 12; BC
579 I 1.67, Memorandum to Members of the Commission, nd.
See, for instance, D. B. Molteno, Memorandum on Constitutional Reform, nd,
published by Civil Rights League; Towards a Democratic South Africa,
Presidential Address of South African Institute of Race Relations, 1959; "The
South African Constitution" in South Africa: The Road Ahead, compiled by
H. Spottiswoode, Cape Town, 1960, pp 194-204; "Democracy's Need of Safe-
guards in a Plural Society", Cape Times, 19 January 1959; "South Africa with
Safeguards for Minorities", Address to the Constitutional Reform League of
South Africa, Cape Times, 23 May 1959.
Molteno Papers, BC 579 I 1.160, Molteno to Harry Oppenheimer, 19 April
1962.
ibid
The Molteno Report for the Progressive Party, Vol II: A Rigid Constitution,
the Decentralization of Government and the Administration of Justice, 1962,
pp 24-26, 35-41.
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ibid, p 82. Reservations by the Hon A. van der Sandt Centlivres; Molteno
Papers, BC 579 I 1.157, Centlivres to Molteno, 18 March 1962.
Molteno Papers, BC 579 I 1.156, Molteno to Members of Commission, nd. The
only serious dissentients regarding the federal system were Blackwell and
Oppenheimer. They did not regard such a reform as politically practicable nor
did they think it would contribute to the solution of the country's problems.
Suzman felt that, at the particular stage of the country's political develop-
ment, the question of federation could not usefully be taken beyond the stage
of general discussion. However, he did not disagree with the general lines of
the Commission's proposals regarding a federal system save in the case of the
judiciary.
The Molteno Report for the Progressive Party, Vol II: A Rigid Constitution,
the Decentralization of Government and the Administration of Justice, 1962,
pp 21-34.
ibid, pp 50-61
ibid, pp 70-74.
ibid, p 79.
ibid, pp 75-78.
Leonard Thompson, letter, 8 March 1977. The Commission was somewhat
weakened by the fact that a number of the members were unable to sign the
Final Report. Mr J. G. N. Strauss had resigned some time previously for
personal reasons. Dr S. Cooppan and Mr Selby Ngcobo accepted academic
posts outside South Africa and, therefore, resigned. Professor Thompson
signed the Final Report at Jan Smuts Airport prior to his departure overseas.

Cape Times, 16 November 1960.
ibid
Cape Times, 17 November 1960.
Cape Times, 16 November 1960.
Cape Argus, 17 November 1960.
Cape Times, 17 November 1960.
Cape Argus, 8 December 1960.
Die Transualer, 15 November 1960.
Die Burger, 16 November 1960.
Die Burger, 17 November 1960.
Molteno Papers, BC 579 C 11.28, Molteno to Barry Streek, 21 December 1964.
Quoted in D. B. Molteno, "An Alternative to Apartheid", Forum, March 1959,
137.
Dr Bernard Friedman, letter, 4 April 1977.
Dr Zach de Beer, letter, 3 March 1977, believes that "the Molteno Senate Plan
which we eventually adopted as our policy was, I think, the best suggestion
that has yet been made (certainly better than the alternative which Harry
Oppenheimer and I proposed in our minority report). However it was so
complex that only a few of us ever got to understand it clearly."
Dr Zach de Beer, letter, 3 March 1977.
Molteno Papers, BC 579 I 2.3, Main Principles and Policies Adopted at In-
augural Congress, Johannesburg, 13 and 14 November 1959, pp 3-4.
Molteno Papers, BC 579 I 2.77, Minutes of Third National Congress of Pro-
gressive Party, Cape Town, 25-27 November 1963, p 6.
Molteno Papers, BC 579 I 2.22, Minutes of Meeting of National Executive of
Progressive Party, Durban, 7 August 1962.
Molteno Papers, BC 579 I 2.23, Minutes of Second National Congress of
Progressive Party, Durban, 9-11 August 1962.
Molteno Papers, BC 579 C 11.8, Molteno to Steytler, 8 January 1964.
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The Molteno Report for the Progressive Party, Col I: Franchise Proposals and
Constitutional Safeguards, 1960, p 6.
J. Strangwayes-Booth, A Cricket in the Thorn Tree: Helen Suzman and the
Progressive Party, p 208.
Safeguard Your Future was for many years since it first appeared in 1960,
perhaps the most important element in the Party's literature. It was not a
propaganda pamphlet designed to be read in a moment, but a comprehensive
document which set forth the Party's policies in a form suitable for the serious
citizen.
Molteno Papers, BC 579 C 11.76, nd.
Molteno Papers, BC 579 C 11.8, Molteno to Steytler, 8 January 1964.
Molteno Papers, BC 579 I 3.36, Report of Sub-Committee of Messrs Eglin,
Hurley and Davies appointed on 24 January 1963 by Cape Western Region of
Progressive Party to Investigate and Report on a Programme for Priority and
Non-Priority Seats, p 1.
One UP pamphlet implored:

"No Congo's here - no Kenya's either!"
"South Africa is threatened internally and externally by organized move-

ments whose purpose is to overthrow the existing social and political order by
violence and bloodshed and to establish a Bantu dictatorship . .. The Pro-
gressives . . . would permit agitators and saboteurs freedom to do their worst."
(Molteno Papers, BC 579 I 6.49, nd.)
The result of the by-election was as follows:

Mrs Catherine Taylor (UP) 3 076
Mr P. J. Wolmarans (Indep.) 1 825
Donald Molteno (Prog.) 1 561

United Party majority 2 151
Percentage poll 63,5
Spoilt papers 36

It should be noted that Mr Russell did not, at this stage, formally join the
Progressive Party or even publicly support Molteno. On the contrary accord-
ing to Mrs Jackie Beck and Mrs Helen Suzman, he positively urged voters to
support Mrs Taylor "out of loyalty to De Villiers Graaff
Cape Argus, 31 July 1963.
Letter from "Urban Voter", Cape Argus, 2 August 1963.
Cape Argus, 1 August 1963.
Cape Argus, 6 August 1963.
The Progressive: Official Organ of the Progressive Party in the Cape Pro-
vince, August 1963, p 1.
ibid
ibid
Dr Zach de Beer, letter, 3 March 1977.

Chapter 11
Molteno Papers, BC 579 H 6.101, South African Institute of Race Relations:
"The Road Ahead", nd.
Molteno Papers, BC 579 H 6.931, South African Institute of Race Relations,
"The Institute - Its Work and its Vision", 6 December 1971.
Molteno Papers, BC 579 E 6.27, Memorandum Re: Athlone Advice Office, nd.
See Professor Hansi Pollak, "Tribute to Professor Molteno", A rgus, 30 Decem-
ber 1972.
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See South African Institute of Race Relations, A Précis of the Reports of the
Commissions Appointed to Enquire into the Events Occurring on March 21,
1960 at Sharpeville and Langa, 1960.
ibid. It is of interest to note that the Wessels Report on the events at Sharpe-
ville, tabled together with the Langa Report in the House of Assembly on 23
January 1961, was about half the length of the Diemont Report. It was
concerned almost in toto with the period immediately prior to the shooting but
expressly avoided any finding as to whether the shooting was justified or not,
or as to who, if anybody, was culpable. Unlike the Diemont Report, little or no
attention was paid to the correctness or otherwise of the police action, nor
were the conditions prevalent in the township dealt with. This was comment-
ed upon by the press at the time. Certainly the Diemont Report demonstrated
the value of the presence of Counsel at the proceedings of a Commission of
Enquiry.
These were The Assault on our Liberties, SAIRR, 1958; The Betrayal of
"Native Representation", SAIRR, 1959; Towards a Democratic South Africa,
SAIRR, 1959; Fifty Years of Union, SAIRR, 1960.
D. B. Molteno, Towards a Democratic South Africa: The Presidential Address
delivered at the Annual Meeting of the Council of the South African Institute
of Race Relations in the Hiddingh Hall, Cape Town, on January 12, 1959,
Johannesburg, 1959.
ibid p 28.
ibid, p 29.
Molteno Papers, BC 579 C 8.30, Lord Brand to Molteno, 9 April 1959.
Molteno Papers, BC 579 C 8.25, Colin Eglin to Molteno, 20 January 1959.
D. B. Molteno, Fifty Years of Union: The Presidential Address delivered at the
Annual Meeting of the Council of the South African Institute of Race Rela-
tions in the City Buildings of the University of Natal, Durban on January 11,
1960, Johannesburg, 1960.
Minutes of the Eleventh Annual General Meeting and the Twentieth Ordin-
ary Meeting of the Council of the South African Institute of Race Relations
held in Cape Town, 13-15 January 1943. At this meeting Douglas Buchanan
stated his belief that the Institute should "give a straight lead" and affirm its
stand and policy on certain political issues. Molteno said that the practical
difficulty was to determine what was "political" and what was "non-politic-
al". He realized that general feeling was against Mr Buchanan's proposals,
but that should not prevent the Institute from taking action, even promoting
legislation on such matters as Penal Reform and Education. The Executive
Committee should be asked to try to interpret the general view as meaning
that the Institute should not take political action, but that that should not
prevent it from taking useful action. He thought that the test was: Is a
political matter the subject of bitter political controversy in the political life of
the country? As the Institute's composition included all persons of goodwill, it
could not take sides on these issues. (See p 5 of minutes) Professor Sheila van
der Horst, interview, 15 February 1977, recalled that a number of prominent
Nationalists were members of the Institute before 1948.

Molteno Papers, BC 579 H 6.6, Quintin Whyte, "Institute Policy and Pract-
ise", June 1954, p 5.
Molteno Papers, BC 579 E 6.57, Memorandum Re: Athlone Advice Office, nd.
Mrs Eulalie Stott, interview, 6 February 1976.
Cherry Michelman, The Black Sash of South Africa: A Case Study in Liberal-
ism, Oxford University Press, 1975, pp 46-7.
ibid
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Molteno appeared for the Black Sash and several other organizations at a
number of Group Areas hearings such as the prolonged Simonstown Group
Areas hearing in the 1960s.
Black Sash, Memorandum on the Pass Laws and Influx Control, February
1974, pp 3-4.
Molteno Papers, BC 579 F 5, Judgement delivered by Baker, A. J. with
Diemont, J. concurring, in the Supreme Court of South Africa (Cape Pro-
vincial Division), in matter between Mary Xala and The State,11 May 1967.
Black Sash (Cape Western Division), Athlone Advice Office, Annual Report
from 1 October 1966 to 30 September 1967.
Molteno Papers, BC 579 F 4.42, Opinion: Ex Parte Athlone Advice Office, p 19.
ibid
See Molteno Papers, BC 579 F 4.4.10, Judgements delivered by Rumpff,
Wessells and Potgieter, J. J. A. in the Supreme Court of South Africa (Appel-
late Division) in matter between Mary Xala and The State, 7 March 1968.
See The Black Sash (Cape Western Region), Athlone Advice Office, Reports,
March, November 1968.
Mrs Noël Robb, Sash, February 1973, p 32; letter, Cape Times,1 January 1973.

Chapter 12
Molteno Papers, BC 579 C 8.127, Molteno to Registrar, University of Cape
Town, 25 November 1966.
It was no easy matter leaving the Bar after so many years of practice.
Molteno, however, realized that for a number of reasons, the Government was
unwilling to appoint him to the Bench. This distressed him and at one Bar
dinner, he was even moved to describe himself as "something of a failure".
This evoked the followed response from Advocate Leonard Kooy:

"You must surely realize that all those who count at all in our profession —
Bench, Bar and Side Bar — have seen and understood your predicament since
you took silk. Martin (Theron) last night mentioned some of the factors we all
know have stood in the way and kept you off the Bench ... We have all seen
these things — with anger at the unfairness of it all, and with great admira-
tion for you personally. However we did always say to each other that you
chose a public life with a 'bantustan bias', and that your return to the Bar,
would inevitably result in your becoming, to a large extent, the victim of your
own skill, knowledge and principles. We realized you were doing it with your
eyes open, and I at least, were always assured that you deliberately placed
wealth and fashionable 'success' in the background, preferring the satisfact-
ion of practising what others only preach.
" ... It is absolutely beyond my comprehension that you can feel even faintly
unsuccessful. Although one doesn't shout these things from the rooftops, you
must nevertheless have felt that you have the unstinted admiration of all your
colleagues in South Africa — not only for the very high professional stand-
ards you set (and assist in maintaining) but no less for your skill, knowledge
and insight as a lawyer."

(Molteno Papers, BC 579 C 8.41, Leonard Kooy to Molteno, 7 December
1963.)
Molteno Papers, BC 579 C 8.78, Prof. D. V. Cowen to Molteno, 10 February
1966; BC 579 C 8.80, Molteno to Cowen, 1 March 1966.
D. B. Molteno, The Rules Behind the Rule of Law, University of Natal Press,
1965. See also "The Rules Behind the Rule of Law". Theoria (1965) 25 1, Acta
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Juridica 1965/66 135. Molteno'sviews are discussed by J. D. van der Vyver,
Seven Lectures on Human Rights, Cape Town, 1976, pp 114-5.
See Molteno Papers, BC 579 F 1.687, Ex Parte United Party: Re Constitutional
Reform, 26 February 1957.
W. H. B. Dean, "Tributeto Donald Molteno",Acta Juridica 1974 IX; See also
Molteno Papers, BC 579 F 4.3, Regina u Ngwevela, 1954.
D. B. Molteno, Review of L. A. Rose-Innes, Judicial Review of Administrative
Tribunals in South Africa, Acta Juridica 1963 191.
Molteno was particularly interested in the international and constitutional
implications of the Rhodesian Unilateral Declaration of Independence. See D.
B. Molteno, "Have Nothing to do with UDI", address to Progressive Party
Lunch-hour Forum, Cape Times, 13 October 1965; "The Rhodesian Crisis",
Address to Institute of Citizenship, Cape Times, 18 February 1966; "Rhode-
sian Constitutional Case", Dialogue 1 (1968) 16; "The Rhodesian Crisis and
the Courts", The Comparative and International Law Journal of Southern
Africa (1970) 3 18.
Molteno Papers, BC 579 C 8.127, Molteno to Registrar, University of Cape
Town, 25 November 1966.
See Molteno Papers, BC 579 F 10.3, Bechuanaland Protectorate Draft Crimin-
al Code, 1963.
D. B. Molteno, Review of D. Meyerowitz, Law and Practice of Administration
of Estates, 4 ed, Acta Juridica 1965-6 343; Law and Practice (contd.), Acta
Juridica 1967 220.
Molteno Papers, BC 579 C 8.127, Molteno to Registrar, University of Cape
Town, 25 November 1966.
Molteno served as Dean of the Faculty of Law between 1970 and 1972.
Leo Marquard, Race Relations News, January 1973.

Chapter 13
See Professor P. Lewsen, "The Cape Liberal Tradition - Myth or Reality",
Lecture delivered to the Institute for the Study of Man in Africa, 12 November
1969.
Dr Ellen Hellman, letter, 29 March 1977.
Allen Drury, A Very Strange Society, London, 1968, reviewed by Victor Nor-
ton, Cape Times, 15 May 1968.
Albert Luthuli, Let My People Go, London, 1961, p 180.
See Alan Paton, Apartheid and the Archbishop: The Life and Times of
Geoffrey Clayton, Cape Town, 1973, pp 289-291.
Sunday Times Magazine, 15 May 1960.
Argus, 14 July 1977.
Edgar Brookes, A South African Pilgrimage, Johannesburg, 1977, p 104.
Quoted by Geoffrey Budlender, "We Must Take Action", Sash, Vol 16, No 3,
November 1972, p 7.
cf. the words of Albert Camus:

"... servitude, falsehood and terror .... these three afflictions are the cause of
silence between men, obscure them from one another and prevent them from
discovering themselves in the only value which can save them from nihilism
- the long complicity between men at grips with their destiny."

Quoted by Nadine Gordimer, Sash, Vol 14, No 2, September 1970, p 5.
cf Edgar Brookes' belief in the indispensable function of the "non-racial
liberal" in South African society. Thus, the concluding words of his auto-
biography:
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"If we are upright and honest with love for both sides, this is the best service
we can render." Quoted by Maggie Rodger, review of South African Pilgrim-
age in Cape Times, 13 July 1977.

143



á



BIBLIOGRAPHY

A. Articles
Address to a Social Studies Group on "What the Native thinks", UCT Tattle, Vol 9,

No 2 (1937).
"Afrikaner fascism", Forum, Vol 3, No 4 (1940).
"Serfdom in South Africa", Forum, Vol 4, No 23 (1941).
"The Meaning of Segregation", Tidings, Vol 1, No 2 (November 1941).
"Anti-pass petition", Trek, Vol 9, No 11 (1945).
"Real crux of new Native policy", Cape Times, 14 May 1947.
"South Africa's policy at UNO" Trek, Vol 11, No 18 (June 1947).
"Significance of Bethal", Trek, V 11, No 22 (October 1947).
"The Prime Minister's Native policy", Trek, Vol 11 No 23 (November 1947).
"Indian impasse: the way out", Trek, Vol 12, No 3 (March 1948).
"South African Liberal Party", Trek, Vol 12, No 2 (February 1948).
"The United Party and Liberalism" Trek, Vol. 12, No. 4 (April 1948).
"The future of our Native policy", Trek, Vol 12, No 5 (May 1948).
"The Fagan Report", Cape Times, 6 July 1948.
"Professorial inconsistencies on Native policy: reply to Prof. A. C. Celliers' critic-

ism of Fagan Report", Cape Times, 6 July 1948.
"Tasks ahead for South African liberalism", Trek, Vol 12, No 7 (July 1948).
"The United Party and colour policy", Trek, Vol 12, No 9 (September 1948).
"Labour and liberalism: a reply to Dr T. W. B. Osborn", Trek, Vol 12, No 10

(October 1948).
"The United Party's non-European policy", Trek, Vol 12 No 11 (November 1948).
"Situation after J. H. Hofmeyr", Trek, Vol 13, No 1 (January 1949).
"Afterthoughts on the Durban riots", Trek, Vol 13 No 3 (March 1949).
"Communism and the African continent", Trek, Vol 13, No 5, (May 1949).
"Is a new tyranny emerging in South Africa?", Trek, Vol 13, No 7 (July 1949).
"Nemesis of caste domination", Trek, Vol 13, No 8 (August 1949).
"South African iron curtain", Trek, Vol 13, No 9 (September 1949).
"Guarding South Africa's name", Trek, Vol 13, No 10 (October 1949).
"Urban areas legislation", Race Relations Journal, Vol 22, No 26 (1955).
"Tomlinson report and government policy", Race Relations Journal, Vol 23, No 3

(1956).
"No discrimination was policy of first Cape Government", Cape Times, 22 October

1957.
"Verwoerd's assurance on democracy: What it means", Cape Times, 16 September

1958.
"An alternative to apartheid", Forum, Vol 7, No 12 (March 1959).
"Constitutional scheme for south Africa with safeguards for minorities", Address

to Constitutional Reform League of South Africa on 13 May 1959, Cape Times,
23 May 1959.

"National convention to arrange shared power", Cape Times, 13 January 1959.
"Problems of a plural society: the case for constitutional reform in South Africa",

Forum, Vol 8, No 4 (July 1959).
"African attitude on the franchise issue", Cape Times, 19 July 1960.
"How urban labour could be organized", Forum, Vol 9 No 2 (May 1960).
"Progressive Party's policy for economic expansion", Forum, Vol 8, No 11

(February 1960).

145



"Dictatorship and secession: Nationalist republican aims have not changed since
1942", Forum, Vol 9, No 7 (October 1960).

"Constitutional policy of Progressives", Cape Times, 6 February 1961.
"Realities and proposals", Forum, Vol 9, No 7 (October 1961).

"Balance of votes in multi-racial society", Star, 1 March 1961.
"Verwoerd's Transkei plan analysed", Cape Times, 6 February 1962.
"Transkei travesties", Forum, Vol 11, No 17 (April 1962).
"The rules behind the Rule of Law", Theoria, Vol 25, No 1 (1965); Acta Juridica

1965-6 135.
"Why Nationalists cannot stay dominant", Cape Times, 19 April 1966.
"Rhodesian constitutional case", Dialogue, Vol 1, No 16 (1968).
"A surprising decision", Acta Juridica, 1968 141.
"The Sanctions Challenge to South Africa", The Black Sash November

1966/January 1967, Vol 10, No 4.
"The Rhodesian crisis and the courts", The Comparative and International Law

Journal of Southern Africa (1969) 2 254.
"The Rhodesian crisis and the courts", The Comparative and International Law

Journal of Southern Africa (1970) 3 18.
"The 'flexibility' of a 'rigid' constitution", South African Law Journal (1970) 87

204.
"The prophetic voice of Olive Schreiner" (extracts from unpublished essay under

title 'What Olive Schreiner means to me), Cape Times, 20 March 1973.

B. BOOK REVIEWS
Bennett, B. This was a Man, Contact, 1 November 1958.
Rose-Innes, L. A., Judicial review of administrative tribunals in South Africa,

Acta Juridica 1963 191.
Hoffman, L. R., South African law of evidence, Acta Juridica 1963 208.
Foot, Sir Hugh, Start in Freedom, Evening Post, 4 July 1964 and 11 July 1964.
Mey-erowitz, D., Law and Practice of Administration of Estates (4th ed), Acta

Juridica, 1965-66 343.
Meyerowitz, D., Law and Practice (contd.), Acta Juridica 1967 220.
Avins, A., The Reconstruction Amendments Debates, Acta Juridica 1967 233.
Lewin, J ., Studies in African Native Law, South African Law Journal (1947) 64

205.

C. Printed Books and Pamphlets
(With A. Lynn Saffrey) The Native Trust and Land Bill: Some Constructive

Criticisms, issued by the Continuation Committee of National Conference on
the Native Bills (Cape Town, 1936).

"The Representation of Natives Act", in Political Representation of Africans in
the Union, South African Institute of Race Relations (Johannesburg, 1942).

Memorandum on Constitutional Reform, issued by Civil Rights League, nd.
Foreword to Olive Schreiner, Closer Union, published by the Constitutional Re-

form Association, Cape Town, nd.
The Twilight of South African Liberty: Address delivered to a public meeting held

under the auspices of the Somerset West and Stellenbosch branches of the
Black Sash on 8 October 1956.

The Criminal Procedure Amendment Act: Address delivered to All Branch
Meeting of the Black Sash, Cape Western Region, 3 February 1958.

146



The Assault on our Liberties, South African Institute of RaceRelations (Johannes-
burg, 1958).

The Betrayal of Native Representation, South African Institute of Race Relations
(Johannesburg, 1959).

Towards a Democratic South Africa, South African Institute of Race Relations
(Johannesburg, 1959).

Fifty Years of Union, South African Institute of Race Relations (Johannesburg,
1960).

The Molteno Report for the Progressive Party, Vol I: Franchise and Constitutional
Safeguards, 1960; Vol II: A Rigid Constitution and the Administration of
Justice, 1962.

-"The South African Constitution", in Hildegarde Spottiswoode (ed), South Africa:
The Road Ahead, (Cape Town, 1960).

"Relations between Black and White since Union", in The History of Race Rela-
tions in South Africa, issued by National Union of South African Students
Studies Council, University of Cape Town, 1961.

The Rules Behind the Rule of Law: First Edgar Brookes Academic and Human
Freedom Lecture, delivered at Pietermaritzburg on 30 August 1965 (Univer-
sity of Natal Press, 1965).

"Change and Methods of Change" in Law,Justice and Society, Report of the Legal
Commission of the Study Project on Christianity in Apartheid Society
(Johannesburg, 1972).

The above represents a selection of Molteno's prolific writings.
There are a number of copies of his contributions to newspapers,
periodicals and other publications as well as unpublished
memoranda amongst his papers which have been donated to the
Jagger Library at the University of Cape Town.
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"Dilizintaba — He-who-removes-mountains"
was the name given to Donald Barkly Molteno by
African people. It expressed their admiration for
a man who tirelessly aided their struggle for sur-
vival in the tragic legal and economic situation
in which they found themselves in South Africa.

Descended from the first Prime Minister of the
Cape Colony, Molteno in many ways epitomised
the Cape liberal tradition. Although destined to
fight a seemingly losing battle for his ideals
against rampant white racism, he excelled as a
Parliamentarian, as a fighter for civil liberties,
and as an implacable opponent of racial in-
justice.

In this work, based on an MA thesis submitted
to the History Department of the University of
Cape Town, David Scher impressively traces the
career of Donald Molteno as lawyer, politician
and thinker — one of the greatest produced ,by
South Africa during the 20th century.


